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“THE matter of which I shall write has to to do with the com- 

petency of witnesses. The main features of the common- 
law doctrine on this subject, the general course of its development, 
and the fact of its substantial disappearance in England and else- 
where, are fairly well known. To these matters, therefore, and the 
history of them, I need merely allude, — to the ancient common- 
law jury, at once witnesses and triers ; to their necessary qualifica- 
tions, determined by those of witnesses in the canon law;? to the 
slow coming in and the strange development of the practice of 
receiving witnesses to testify to these juries ;? to the simple begin- 
nings of the rules relating to the disqualification of these new wit- 
nesses, not at all identical with the disabilities of the civil or canon 
law, and so not the same as those of jurymen, but originating quite 
naturally in the requirement of an oath, in natural incapacity, in 
proved untrustworthiness, and in great and obvious danger of per- 
jury ; to the working out of these rules in the course of the 
seventeenth and eighteenth centuries into technical details which 
greatly perplexed the administration of justice ; to the advent of 
Bentham, and his keen and truculent attacks upon the system ; 


1 Glanville, II. c. 12; Bracton, p. 185; Ayliffe, Parergon Jur. Can. Angl. (1st ed.), 
536; Oughton, Ord. Jud. (1738) 156; 3 Bl. Com. 361-364. 

2 5 HARVARD Law REVIEW, 249, 295, 357- 

8 The first publication of his writings on this subject was in Paris in 1823. TZyaité 
des Preuves Judiciales. Ouvrage extrait de M. Jérémie Bentham, Jurisconsulte Anglais, 
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and finally to the melting away in England of almost the whole 
fabric, under the attacks of Bentham and his followers, during the 
period between 1833 and 1853 inclusive. Of all these things I will 
merely remind the reader, and will pass on. 

In Massachusetts, as regards the competency of witnesses, we 
have had for nearly twenty-five years as clean a sheet, probably, as 
the world affords. The law stands thus:! “ No person of sufficient 
understanding, whether a party or otherwise, shall be excluded 
from giving evidence as a witness in any proceeding, civil or crim- 
inal, in court, or before a person having authority to receive evi- 
dence, except in the following cases: First. Neither husband nor 
wife shall be allowed to testify as to private conversations with 
each other. Second. Neither husband nor wife shall be com- 
pelled to be a witness on any trial upon an indictment, complaint, 
or other criminal proceeding, against the other. Third. In the trial 
of all indictments, complaints, and other proceedings against per- 
sons charged with the commission of crimes or offences, a person 
so charged shall, at his own request, but not otherwise, be deemed 
a competent witness ; and his neglect or refusal to testify shall not 
create any presumption against him.” I take this from the Pub- 
lic Statutes of Massachusetts, the compilation now in use. It 
varies from the original statute of 1870 only by the insertion, in 
the first line, of the words, “ whether a party or otherwise.” These 
provisions do not apply to “the attesting witnesses to a will or 
codicil,” — a class of persons, it will be observed, who are required 
in order to constitute the document, and not merely to give evi- 
dence in court. 

Although this statute uses the words, “ except in the following 
cases,” the cases named are really not exceptions. The first pro- 
vision as to husband and wife is only a limitation of the range of 
their testimony; the second secures a privilege ; and the third, 
relating to accused persons, like the second merely secures a 
privilege. 

It may be well to add that the Massachusetts statute also pro- 
vides that conviction of a crime (any crime) and disbelief in a 
God may be given in evidence to affect a, witness’s credit ; that 


par Et. Dumont, etc. 2 vols. This appeared in an English translation in 1825; and in 
1827, John Stuart Mill’s edition of Bentham’s entire treatise on “ The Rationale of 
Judicial Evidence ” was published, in five volumes. It takes a good deal of courage to 
read it. 

1 Stat. 1870, c. 393, 8. 1; approved June 22. Pub. St. Mass. c. 169, s. 18. 
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a party calling his adversary as a witness shall have “the same 
liberty in the examination of such witness as is allowed upon cross- 
examination ;”’ and that “ the usual mode of administering oaths 
now practised here, with the ceremony of holding up the hand [no 
book being used] shall be observed; . . . [yet] when a person de- 
clares that a peculiar mode of swearing is, in his opinion, more 
solemn and obligatory than by holding up the hand, the oath may 
be administered in such mode.”! A Quaker may “solemnly and 
sincerely affirm, under the pains and penalties of perjury,” and so 
may any one who declares (and satisfies the court) that “ he has 
conscientious scruples against taking any oath; ” and so must he - 
who is “not a believer in any religion.” He who believes in a 
religion other than the Christian, “ may be sworn according to the 
peculiar ceremonies of his religion, if there are any such.” ? 

In Massachusetts then, all the common-law grounds of witness- 
exclusion have disappeared: lack of religious belief, pecuniary 
interest, being a party to the suit or a party’s husband or wife, and 
conviction of an infamous crime ; —all, except the lack of natural 
capacity. 

1. As to religious belief and the oath. In this respect, as in 
others, the change was slow. The two colonies, at Plymouth and 
Massachusetts Bay, were much distressed by two peculiar classes 
of people, Quakers and Indians. They regarded the first of these 
for a long time as the worst. sort of intruders, as bringers of i 
a sort of spiritual small-pox; and struggled to be wholly rid of 
them. To relieve them from the pressure of any hardship, by 
dispensing, for example, with the necessity of an oath, would have 
been the last thing likely to be thought of; the effort was to drive 
them out. In England the Quakers had some relief as early 
as 1695. It had been found there, after a long contest, that the 
Quaker was a sort of person who could not be.-killed off, or put 


1 This clause covers the case of some Roman Catholics. See the explanation of the 
court to Bishop Fenwick, when he inquired why it was proposed to adopt in his case 
a method different from the usual one: viz. “It is well understood, as matter of 
general notoriety, that those who profess the Catholic faith are usually sworn on the 
Holy Evangelists, and generally regard that as the most solemn form of oath, and for 
this reason alone that mode is directed in this court, in case of administering the oath 
4 to Catholic witnesses. ‘This is done by the witness placing his hand upon the book 
: whilst the oath is administered, and kissing it afterwards.” The Reporter adds ; “‘ The 
oath was then administered to Bishop Fenwick in this form.” Com. v. Buzzell, 16 
Pick. 153, 156 (1834). 

2 Pub. St. Mass., c. 169, ss. 13-31 inclusive. 
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down, or driven out; he had to be lived with. Here it took 


longer to find that out. Such well-intending people as these 


would indeed, here and there, melt in among their neighbors, like 
other people ; and it seems to have required some effort on the 
part of the authorities to adhere to the orthodox view about them. 
While, therefore, in the Plymouth Colony, in 1657 and 1658, laws 
were passed prohibiting and punishing the bringing in or enter- 
taining of Quakers, laws of the same period appear to have recog- 
nized some of them as freemen. And although in 1661 several 
penalties, including whippings, were again imposed on new-com- 
ers, yet in 1681 it was enacted, on petition of ‘several of the 
ancient inhabitants of the town of Sandwich, called Quakers,” 
that they should have “liberty to vote in the disposal of such 
lands, and . . . to vote for the choice of raters, and shall be capa- 
ble of making of rates, if legally chosen thereunto by the town 
and persons aforesaid, so long as they carry civilly and not abuse 
their liberty.” 

Quakers, like all others, were early required in the Plymouth 
colony to take the oath of allegiance, “the oath of fidelity” as it 
was called, and on refusal were, at first, ordered to leave, and after- 
wards regularly fined, on being summoned “at each election,” five 
pounds on each refusal? It was not until 1719, long after the 
union of the colonies, that Quakers were allowed to substitute for 
the oath a solemn declaration of allegiance.2 On March 5, 1743-4, 
by a law limited to three years Quakers were, for the first time, 
allowed, “ upon any lawful occasion,” instead of taking an oath, to 
“solemnly and sincerely affirm and declare under the pains and 
penalties of perjury; ” but they could not do this in criminal cases, 
as witnesses or on any juries, nor could they, in general, hold any 
office where an oath was then required. This law was afterwards 
renewed for ten years, and, in 1759, it was permanently enacted 
and made applicable also to criminal cases.® Finally, by Stat. 1810, 


1 Plym. Col. Rec., vi. 71. In following the course of events, it may be well to 
notice that George Fox, the Founder of the Quakers, was born in 1624, and began to 
preach about 1648. 

2 Plym. Col. Laws, 76, 130. 

8 Province Laws, ii. 155. 


4 Province Laws, iii. 126. It is interesting to see by other parts of this statute that . 


provisions had become necessary for cases when a majority or all of “the assessors or 
collectors of any town ” shall be Quakers. 

5 Province Laws, iv. 180. A passage from the diary of Chief Justice Lynde as to a 
case before him in Nantucket in July, 1737, shows that Quakers then served on grand 
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c. 127 (February, 1811), Quakers were allowed to affirm on all 
occasions. 

How was it with him who was not a Quaker, but had like 
scruples? After the familiar way of legislators, no general princi- 
ple was applied till later. Probably there were few cases of trouble. 
One such occurred as late as 1815,! when Judge Story committed 
for contempt a witness, not a Quaker, who refused from conscien- 
tious scruples to take the oath. It was the St. 1824, c. 91 (P.S. 
c. 169, s. 16), which first allowed to others the liberty earlier 
gained by the Quakers, whenever “required to take any oath on 


any lawful occasion.” The constancy of that God-fearing people . 


had its final victory at last, in working out freedom of conscience 
for all. 

The case of that other class of persons mentioned above, the 
native Indians, was also a troublesome one. They could not be 
expelled ; they also must be lived with. The religious condition 
of these people, “ the veriest ruins of mankind upon the face of the 
earth,” as one of the clergy called them, was a puzzle to the colonists. 
Saving the scanty converts, they seem to have been regarded 
either as wholly destitute of religion or as worshippers of false gods, 
and even of that peculiarly dangerous false god, the devil.2 How 
could an oath be administered to such persons? Could the Pilgrim 
or the Puritan allow before his magistrates the invocation of Baal 
or of Satan? or the swearing in of one who knew no God at all? 


juries ; and in some cases, apparently, without taking the oath: “13th Wednesday, 
in the morning about ten, in Mr. White’s meeting-house, began the trial of Abia. Com- 
fort, an Indian woman, against whom a bill of indictment was drawn up and presented 
...tothe Gr. Jury, whereof Joseph .. . was appointed foreman, with eleven more Eng- 
lishmen, but he and most Quakers; yet on the Court’s having their hats off, and 
manifesting the decency of their’s too, they, some of themselves, and others easily 
submitted to their being taken off, and had the Gr. Jury’s oath or declaration admin- 
istered to them, some holding up their hands.” 

1 U.S. uv. Coolidge, 2 Gallison, 364. A similar case in England is mentioned as 
occurring in 1854. Powell, Evidence (3d ed.), 29. 

2 Palfrey, Hist. New Eng. i. 43-50. 

8 “ And it is ordered that no Indian shall at any time Powaw or perform outward 
worship to their False Gods or to the Devil, in any part of our jurisdiction, whether they 
shall be such as shall dwell here or shall come hither ; and if any shall transgress this law, 
the Powawer shall pay five pounds, the procurer five pounds, and every other counte- 
nancing by his presence or otherwise (being of age of discretion), twenty shillings ; and 
every town shall have power to restrain all Indians that shall come into their towns 
from profaning the Lord’s day.” ‘This was a Massachusetts statute of 1633, preserved 
in the “ Laws of 1660.” (Whitmore’s ed., Boston, 1889) Part II. 163. A similar pro- 
vision is found in the Plymouth Col. Laws, 298, “‘ Laws of 1671.” 
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Evidently not. And yet there was constant occasion for Indian 
testimony. For example, Zachariah Allin, of the Plymouth colony, 
was convicted, in 1679, “ by the testimony of sundry Indians,” of 
having supplied them “ with some quantities of strong liquors.” } 
Although this was a trial by jury, yet it is expressly said to have been 
according to “ Chapter 14th of our Book of Laws, section the 7th.” 
Turning to this? we find that “It is ordered that the accusation, 
information, or testimony of any Indian or other probable circum- 
stance, shall be accounted sufficient conviction of any English 
person or persons suspected to sell, trade, or procure any wine, 
cider, or liquors above said, to any Indian or Indians, unless such 
English shall, upon their oath, clear themselves from any such act 
of direct or indirect selling; . . . and the same counted to be taken 
for conviction of any that trade any arms or ammunitions to the 
Indians.” This procedure was enacted in the Massachusetts 
Colony in 1666, in the Plymouth Colony in 1667, and later in the 
Province, in 1693-4. ‘While, as in Allen’s case, it might be com- 
bined with a jury trial, this was really “trial by oath,” a very 
ancient thing. A touch of it may be seen, in Massachusetts, 
under a statute relating to usury, Stat. 1783, c. 55, as explained 
by Shaw, C. J., in Little v. Rogers, 1 Met. 108, 110 (1840). 

What was thus called in the books Indian “ testimony,” was 
probably not under oath. In the sort of case just referred to, 
the Indian merely made a criminal accusation. How was it in 
civil cases? An answer is found in a Plymouth law of 1674,° where, 
after reciting that many controversies arise between English and 
Indians, and that Indians “ would be greatly disadvantaged if no 
testimony should, in such case, be accepted but upon oath,” “it 
is ordered that any court of this jurisdiction before whom such 
trial may come, shall not be strictly tied up to such testimonies on 
oath as the common law requires, but may therein act and determine 
in a way of Chancery, valuing testimonies not sworn on both sides 
according to their judgment and conscience.” In March 1679-80, 
in Dexter & wife v. Lawrance, (7 Plym. Col. Records, 222, 223) in 
an action of trespass on land of the female plaintiff, purchased 


1 Plym. Col. Records, vii. 242, 247. 

2 Plym. Col. Laws, 290; Plym. Col. Rec., xi. 234, 235. 

8 Plym. Col. Rec., xi. 219, 256; Plym. Col. Laws, 152; 4 Mass. Rec., Part II., 297; 
Whitmore’s edition of Mass. Laws of 1660 and Supplements, Part IL, 236; 1 Prov. 
Laws, I5I. 

4 5 HARVARD LAW REVIEW, 57-63. 

5 Plym. Col. Records, x1. 236; Plym. Col. Laws, 171. 
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by her of an Indian, the jury’s verdict ran thus: “If Indian testi- 
mony be good in law, we find for the plaintiff five shillings damage 
and the cost of the suit; but if not good in law, we find for the 
defendant.” It is added: “The charges of the suit is three pound, 
which was ordered by the court to the plaintiff.” It seems a fair 
interpretation that this means judgment for the plaintiff, and so a 
holding that “Indian testimony” was good in law. It will be 
observed that the suit was between white persons, and that the 
statute related only to controversies between whites and Indians.! 

In Smith v. Freelove (7 Plym. Col. Rec. 255, 256), in 1682, 
in an action of trespass relating to Hog Island in Plymouth, while © 
John Alden, “aged eighty-two years, . . . being one of the first 
comers into New England to settle at or about Plymouth, which 
now is about sixty-two year since,” in giving his testimony is 
regularly sworn, — four “ ancient Indians . . . do affirm and testify” 
merely, the magistrate certifying that these “testimonies was 
subscribed to and declared to be the real truth.” 

There are instances, and probably many of them, in the court 
records of the Province, in the eighteenth century, where Indian 
testimony was introduced. In some the memorandum is added, 
“ Sworn in court,” and “ Attested in court.” In some it is merely 
described as “testimony.” And again, as in the deposition of 
“ Hepsabe Seeknout, widow of Joshua Seeknout, late Sachem of 
Chappaquiddick, dated Oct. 1, 1717, it is said to be “taken in 
court and spoken as in the presence of God.” We may observe 
this same form of injunction formerly given in England to witnesses 
brought forward by one on trial for treason or felony, none of whom 
could be sworn until 1695, in high treason, and 1702 in felony.? 
“ Look you here, friend,” said Chief Justice North, in 1681, at the 
trial of College for high treason, when the accused called one of 
his witnesses, ‘“‘ you are not to be sworn; but when you speak in 
a court of justice you must speak as in the presence of God, and 
only speak what is true.” ? 


It may be added, that in criminal trials and inquests where 


1 In Rhode Island, in 1673, the General Assembly, after directing the trial of an 
Indian charged with murdering another Indian, by a jury of ‘six Englishmen and six 
Indians,” ordered “ that, in all cases of this nature wherein one Indian hath a complaint 
against another Indian, the testimony of an Indian may be taken, and in the judgment 
of the jury to accept or refuse the evidence as it were the testimony of an Englishman.” 
—2R. I. Col. Rec. 509. 

2 Stat. 7 Wm. III. c. 3, and Stat. 1 Ann, c.9; 2 Hale, Pl. Cr. 283. 

3 8 How. St. Tr. 626. 
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Indians were concerned, there was a common practice of adding 
Indians to the jury, much as witnesses to deeds were added to 
juries in the old days of the English law, but for a different reason. 
In June, 1675, in the Plymouth Colony, three Indians were tried 
for the murder of another Indian and convicted. The names of 
the twelve jurors are given,? and itis added: “It was adjudged very 
expedient by the court that together with the English jury above 
named, some of the most indifferentest, gravest, and sage Indians 
should be admitted to be with the said jury, and to help to consult 
and advise with, of, and concerning the premises. [Then follow 
their names.] These fully concurred with the above written jury.” 
The verdict was guilty; it began: “We of the jury, one and all, 
both English and Indian, do jointly and with one consent agree 
upon a verdict,” 

While converted Indians might of course be sworn, it is, I be- 
lieve, matter of conjecture how far, if at all, unconverted Indians 
were formerly admitted to the oath in Massachusetts. They were 
either “worshippers of false gods” or atheists. The latter could 
not testify here until 1859. The former, after the case of Omi- 
chund v. Barker,‘ in 1744-45, might have testified under the forms 
recognized in their religion, when they had any; and it may be 
that a search in our Judicial Records under the Province will 
reveal instances of that practice. I know of no clear case.® 


1 5 HARVARD LAw REVIEW, 302. 

2 5 Plym. Col. Rec. 168. 

8 A like case, in 1682, is found in Plym. Col. Rec. vi. 98, the case of an Indian in- 
dicted for rape on a white girl. The names of the twelve jurymen are given; “unto 
which English jury four Indian men present were added, viz;” etc. In Chief Justice 
Lyrde’s Diary, under date of June 14th, 1732, he speaks of holding court at Nantucket 
with a “grand jury of eighteen, a 3d Indians.” Bills of indictment against several 
Indians were under investigation. Again, on July 13, 1737, it appears that the grand 
jury of twelve, mostly Quakers, above mentioned (p. 4, n. 5), had also four Indians added 
to their number, and they found d//a vera against an Indian woman charged with 
murder for concealing the death of a bastard child. 

4 1 Atk. 21; s.c. 2 Eq. Cas. Ab. 397; Willes, 538. 

5 The opportunity for such a search will soon exist when the thorough and admira- 
bly devised work of collecting, arranging, and indexing’ our early judicial records, now 
going forward under the direction of John Noble, Esq., Clerk of the Supreme Judicial 
Court for the County of Suffolk, shall have been completed. To his courtesy I am 
indebted for a number of the references here used. I must not omit to mention that 
courts were established among the Indians, in some cases, at their request, and 
Indians were appointed to try small causes among their people. Mass. Records, ii. 
188 (1647). Chief Justice Lynde in his Diary (p. 28) speaks of visiting an Indian magis- 
trate at Nantucket, in 1732, — Corduda, “a good and strict old man.” It is not neces- 
sarily to be concluded that any oath was administered to the unconverted. But I observe 
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In Omichund v. Barker, it was declared to be the common law 
of England that heathens (in that case, native Hindoos) might 
testify when sworn according to the forms and ceremonies re- 
quired by their own religion; on the principle that no more was. 
essential for an oath, than that witnesses should “ believe in a 
God, and that he will punish them if they swear falsely.”! The 
doctrine was there laid down that it was not necessary to believe 
in a future existence, but only in a God who will punish in the 
present state; that greater credit might be given to a witness who 
believed in divine punishments hereafter ;? and that “such infidels, 
if any such there be, who either do not believe in a God,’ or, if they 
do, do not think that he will either reward or punish them in this 
world or in the next, cannot be witnesses in any case nor under 
any circumstances.” This case, therefore, disposed of all difficul- 
ties, growing out of the form of the oath, or the ceremonies ac- 
companying it, in the case of all sorts of persons whose religious - 
belief made them amenable to any kind of an oath. 

It is to be remembered, of course, that before the case of» 
Omichund v. Barker, and even long before it, the practice of the 
courts may have conformed to the doctrine there laid down. That 
case itself only confirmed the action of Lord Hardwicke in order- 
ing the taking of a deposition in 1739. And another instance 
of the same sort in the Privy Council is reported by Sir John 
Strange, as of Dec. 9, 1738.4 “On acomplaint of Jacob Fachina 
against General Sabine as Governor of Gibraltar, Alderman Ben 
Monso, a Moor, was produced as a witness and sworn upon the 
Koran. I made no objection to it.” 5 

After the Revolution,® a statute was passed that “In the adminis- 
tration of oaths in this Commonwealth, the ceremony of lifting up 


that where Indians were a part of coroners’ juries, upon the death of an Indian, the 
verdict in some cases expressly says that it is under oath, and no qualification is made ~ 
as to the Indians. Such a case occurred at Barnstable in 1720, and at Yarmouth 
about the same time. It may be conjectured that, as time went on, Indians would gen- 
erally be admitted to the oath when they did not object, on a presumption of their being 
converted or, at any rate, of their recognizing its obligation. 

1 Per Willes, C. J., Willes Rep, at p. 549. 

2 And so Hunscom v. Hunscom, 1§ Mass. 184 (1818). Compare the note to that 
case, as to the English law. 

8 So Thurston v. Whitney, 2 Cush. 104. 

4 2 Strange, 1104. 

5 Compare a case of swearing a Jew on the Old Testament, in 1667-8, Robely v. 
Langston, 2 Keble, 314. 

6 Stat. 1797, Cc. 35, S. 10. 
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the hand, as heretofore used, shall be practised, with such excep- 
tions as to Mahometans and other persons who believe that-an 
oath is not binding unless taken in their accustomed manner, as 
the several courts shall find necessary in the execution of the 
laws.” The practice under this statute appears to have been lib- 
eral, and to have followed that of the English court in Colt v. Dut- 
ton, 2 Sid. 6 (1657), in allowing a variation from the common form, 
not merely where this was thought not binding, but where it was 
thought less solemn. And so the court was able to answer the 
R« man Catholic Bishop as it did in 1834.1 This practice was — 
sanctioned by Rev. Stat. c. 94,s. 8 (Nov. 1835), allowing it ‘ when 
the court . . . shall be satisfied” of a witness’s belief as to the 
greater solemnity of another form, — changed by Stat. 1873, 
c. 212, s. 1, to “when a person . . . shall declare.” ? 

Regarding the Indians as atheists, they would regularly have 
been wholly excluded from giving testimony; for atheists, as I 
have said, were not admitted to testify in this State until the 
enactment of the General Statutes (Dec. 28, 1859), where it was 
provided (c. 131, s.12; now Pub. St. c. 169, s. 17), that “every per- 
son not a believer in any religion shall be required to testify truly 
under the pains and penalties of perjury.”® But the politic and 
sensible arrangements about Indians which were actually adopted 
have been already stated. For such an exception there was not 
only the usage as to the witnesses of persons accused of high 
treason or felony, mentioned above (p. 7), but there was the 
nearer analogy of children too young to take an oath, in rape 
cases. This practice as to young children was, indeed, declared 
bad, by a divided court, in Powell’s Case, Leach (4th ed.), 110 
(1775), and by a unanimous court in Brasier’s Case, ib. 199 (1779). 
But it has recently been revived in England, by statute, in a simi- 
lar class of cases. 

2. Passing from the oath and the religious disabilities to those 
arising from a pecuniary interest in the litigation and from legal 


1 Com. v. Buzzell, 16 Pick. at p. 156; supra, p. 3,n. 1. Compare Vail v. Nickerson, 
6 Mass. 262 (1810) and Bonnier, Preuves (4 ed.), i. ss. 420, 424. 

2 And so now in Pub, Stat. c. 169, s. 14. Rev. Stat. c. 94, s. 11, had also introduced 
the express provision previously mentioned, that believers in any other than the Chris- 
tian religion might be sworn according to any peculiar ceremonies of their religion. 

8 In England, this was partly accomplished in 1854 by Stat. 17 and 18 Vict. c. 125, 
$. 20; it was completed in 1869, by Stat. 32 and 33 Vict. c. 6,s. 4. See the later com- 
prehensive statute of 1888, Stat. 51 and 52 Vict. c. 46. 

* 1 Hale, Pl. Cr. 634; 2 ib. 279. 
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infamy, — these ! were for the first time attacked and dealt with 
together in 1851, in the first Massachusetts Practice Act, a statute 
bringing about extensive reforms in civil procedure at common 
law. A commission, appointed in 1849 by the Governor, in pursu- 
ance of a joint legislative resolve of the same year, moved by 
B. R. Curtis, then a member of the Massachusetts House of Repre- 
sentatives, and consisting of himself, R. A. Chapman, afterwards 
Chief Justice of the State, and N. A. Lord, another distinguished 
lawyer, in a report of permanent value, addressed to the legislature 
of 1851, recommended, among many other things, the abolition of 
the disqualification of witnesses for crime or interest.2, The commis- 
sioners were unwilling to admit parties to testify, but they pro- 
posed allowing the examination of parties, before the trial, upon 
written interrogatories. In making their propositions as to crime 
and interest, they said, referring to the English legislation of 1843, 
“We have been a good deal influenced by the course of legislation — 
in England.” At that time a measure for allowing parties to the 
litigation to testify had been pending in Parliament for two years, 
but was not yet adopted. It passed, however, in England, almost 
immediately afterwards, in the very year, 1851,2 which saw the 
enactment of the commissioners’ recommendations in Massachusetts. 
This Practice Act of 1851 (c. 233) was repealed the next year, in 
order to change some matters of detail, but was mainly re-enacted 
as Stat. 1852, c. 312; and in all respects material to the present 
discussion the two statutes were the same. 

3. The case of parties to the suit in civil proceedings was not 
disposed of until 1856. The Stat. 1856, c. 188, made them com- 
petent and compellable in all cases, with qualifications which were 
abolished from time to time. The case of the husband and wife of 
the party toa civil suit was dealt with in the Stat. of 1857, c. 305, 
and in later ones;* but the present simple rule which makes the © 
husband or wife of a party competent and compellable in all civil 
proceedings, and competent but not compellable in all criminal 
proceedings, was not adopted till the Stat. 1870, c. 393. 


1 Abolished in England by Lord Denman’s Act in 1843, Stat. 6 and 7 Vict.c. 85. 

2 Hall’s Mass, Practice Act of 1851, 150-156. 

8 Stat. 14 and 15 Vict. c. 99. And see Stat. 32 and 33 Vict. c. 68 (1869). 

* As regards interrogatories to parties before the trial, this convenient introduction 
of equitable discovery into common-law practice had long been known in some other 
States of this country. In England it was not introduced until 1854 by the Stat. 17 and 
(8 Vict. c. 125, s. 50 ef seg. 

5 In England, in 1853, by Stat. 16 and 17 Vict. c. 83. 
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4. The admission of the accused person in all criminal proceed- 
ings, with the qualifications stated before (supra, p. 2), was allowed 
by Stat. 1866, c. 260. This remarkable inroad upon the common 
law had been first made in Maine by a statute of 1864, c. 280; and 
it has long been the law in most of our States. It was introduced 
in the Federal jurisdiction by a statute of March 16, 1878.1 

The enactment in Maine of this sensible and very important 
change, not yet accomplished in England, is understood to have 
been principally due to the efforts of Chief Justice Appleton, an 
early disciple of Bentham, and author of a little treatise on Evi- 
dence, published in 1860. This book was largely a reprint of an 
early set of articles published thirty years earlier in the American 
Jurist,? eagerly advocating the English reformer’s views. It was 
mainly Bentham’s influence working through younger men, such as 
Denman, Brougham, and Taylor, the writer on Evidence, that over- 
threw so rapidly in England the system of witness exclusion. It was 
the English example that moved us. And as we see, it was the 
same powerful influence of Bentham that has finally carried the 
reform on this side of the water to a point not yet reached in his 
own country.’ 


James Bradley Thayer. 


1 20 U.S. Stat. at Large, 30. 

2 Beginning in Vol. IV. p. 286. 

8 “T do not know,” says Sir Henry Maine, “a single law reform effected since 
Bentham’s day which cannot be traced to his influence.” Early History of Institutions 
(London, 1880), 397. 
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THE USE OF MAXIMS IN JURISPRUDENCE. 


“Maxims are the condensed Good 
Sense of Nations.” —S1r JAMES MACK- 
INTOSH (Motto on titlepage of Broom’s 
Legal Maxims). 

“* 4 maxime in law.” A maxime isa 
proposition to be of all men confessed and 
granted without proofe, argument, or dis- 
course.” — Co. Litt. 67 a. 


““Maxime, #.¢, a sure foundation or 
ground of art, and a conclusion of reason, 
so called guéa maxima est ejus dignitas et 
certissima authoritas, atgue quod maxime 
omnibus probetur, so sure and uncontrol- 
lable as that they ought not to be ques- 
tioned.” — Co. Litt. tob-11 a. 


“Tt seems to me that legal maxims in 
general are little more than pert head- 
ings of chapters. They are rather minims 
than maxims, for they give not a particu- 
larly great but a particularly small amount 
of information. As often as not, the ex- 
ceptions and qualifications to them are. 
more important than the so-called rules.” 
—Sir J. F. STEPHEN: History of the 
Criminal Law of England, vol. 2, 94, note 1. 


“We believe that not a single law 
maxim can be pointed out which is not 
obnoxious to objection.” — TOWNSHEND 
on Slander and Libel, 4th ed., s. 88, p. 71, © 
note I. 


ERE is certainly a remarkable difference of opinion. The 
truth is, that there are maxims and maxims ; some of great 

value, and some worse than worthless. And the really valuable 
maxims are peculiarly liable to be put to a wrong use. A proposi- 
tion, in order to gain currency as a maxim, must be tersely expressed. 
But the very brevity which gives it currency, also, in many in- 
stances, gives rise to misconception as to its meaning and applica- 
tion. A phrase intended to point out an exception may be 
mistaken for the enunciation of a general rule. An expression 
originally used only to state a truth may be mistaken for a statement 
of a// truth ; as comprising in half a dozen words a digest of the 
the entire law on a given topic. As Agassiz was said to be able 
from the view of a single bone or scale to reconstruct the entire 
animal of which the fragment once formed a part, so jurists some-~ 
times treat one brief maxim as containing all the materials needed 
to develop an entire subdivision of the law, “a complete pocket 
precept covering the whole subject.” ! How common it is to meet 
with decisions on important points, where the only hint at an 
expression of the ratio decidendi consists in the quotation, without 
comment, of a legal maxim! And, not unfrequently, a maxim 
implicitly relied on “as covering the entire subject” is one origi- 


1 6 HARVARD LAw REVIEW, 437. 
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nally intended to have only a very limited application, and which 
“could only do duty as a general exposition by being strangely 
misinterpreted and strangely misapplied.” 4 

Round numbers, it is said, are always false ; and purely general 
criticisms are apt to be unfounded. Those who are wont to eulo- 
gize maxims may not unreasonably require their critics to “ file a 
specification.” In compliance with this request, we proceed to 
furnish specific criticisms of some specific maxims. And the 
objections to these maxims will be stated, so far as practicable, in 
the words of jurists of acknowledged reputation. One who has the 
temerity to attack popular idols can hardly expect even to obtain 
a hearing, much less to convince, if he relies solely on the views 
“evolved from his own inner consciousness.” The convincing 
force, if any such there be, of this article will consist in its want 
of originality. 

There are phrases, solemn and imposing in form, which seldom 
or never render any real assistance in the solution of a legal puz- 
zle; but on the contrary actually retard that solution. They are 
mere truisms ; or mere identical propositions ; or moral precepts ; 
or principles of legislation ; but not working rules of law. ‘ Such 
sentences are not a solution of a difficulty ; they are stereotyped 
forms for gliding over a difficulty without explaining it.”? And 
yet, being mistaken for solutions of the practical legal problem, 
their use has the effect of preventing a thorough investigation. 
Prominent in this class is the familiar maxim, Sze utere tuo ut 
alienum non ledas, and its companion phrase, Qué jure suo utitur 
neminem ledit. Perhaps no legal phrase is cited more frequently 
than Sic utere, &c. It is not uncommon for judges to decide im- 
portant cases without practically giving any reason save the quota- 
tion of this maxim, which is evidently regarded by the court as 
affording, by its very terms, a satisfactory ratio decidendi. Yet in 
the vast majority of cases this use of the phrase is utterly fallacious. 


“The maxim, Sic utere tuo ut alienum non ledas, is mere verbiage. A 
party may damage the property of another where the law permits ; and 
he may not where the law prohibits: so that the maxim can never be 
applied till the law is ascertained ; and, when it is, the maxim is super- 
fluous.” ® 


1 6 HARVARD Law REVIEW, 437. 
2 8 Am. Law Rev. 519. 
3 Erle, J., in Bonomi v. Backhouse, El BI. & El. 622, p. 643. 
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“The maxim, .. . , is no help to decision, as it cannot be applied 
till the decision is made.’’! 

“ Sic utere tuo ut alienum non ledas: how can this duty be understood 
without first knowing the meaning of ¢wum and injury?” ? 

“The attempts to solve these difficulties, which one meets with in ordi- 
nary law books, are merely identical propositions, and amount to nothing : 
€.g., Qui jure suo utitur neminem ledit. If by ledit be meant damage 
or evil, it is false (and inconsistent with what immediately precedes) ; 
since the exercise of a right is often accompanied with the infliction of 
positive evil in another. If by edit he meant zmjury, the proposition 
amounts to this ; that the exercise of a right cannot amount to a wrong: 
which is purely identical and tells us nothing ; since the thing we want to” 
know is ‘ what is right? (or what is that which I may do without wrong ?) ; 
and what is wrong? (what is that which would not be an exercise of 
my own right, inasmuch as it would amount to a violation of a right in 
another?).’” 

“The same observations are applicable to Sic utere tuo ut alienum non 
ledas.”* 

“The maxim, Sic utere tuo ut alienum non ledas, is iterated and reit- 
erated in our books, and yet there is scarcely an aphorism known to the 
law the true application of which is more vague and undefined. Inter- 
preted literally it would enjoin a man against any use of his own property 
which in its consequences might injuriously affect the interests of others ; 
but no such legal principle ever existed.” 

“While, therefore, Sic were tuo, &c., may be a very good moral precept, 
it is utterly useless as a legal maxim. It determines no right; it defines 
no obligation.” 4 

“The maxim Sie utere tuo ut alienum non ledas, as commonly trans- 
lated (‘So use your own as not to injure another’s ’), is doubtless an ortho- 
dox moral precept ; and in the law, too, it finds frequent application to 
the use of surface and running water, and indeed generally to easements 
and servitudes. But strictly, even then, it can mean only, ‘ So use your own 
that you do no legal damage to another’s.’ Legal damage, actionable 
injury, results only from an unlawful act. This maxim also assumes - 
that the injury results from an unlawful act, and paraphrased means no 
more than: ‘ Thou shalt not interfere with the legal rights of another by 
the commission of an unlawful act,’ or ‘Injury from an unlawful act is 
actionable.’ This affords no aid in this case in determining whether the 
act complained of is actionable, that is, unlawful. It amounts to no 


1 Sir Wm. Erle, in Brand v. H. & C. R. Co., L. R. 2 Q. B. 223, p. 247. 

2 2 Austin on Jurisprudence, 3d ed. 795. 

3 2 Austin on Jurisprudence, 3d ed. 829. 

* Selden, J., in Auburn, &o. Co. v. Douglass, 9 New York, 444, p. 445, 446. 
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more than the truism: An unlawful act is unlawful. This is a mere beg- 
ging of the question ; it assumes the very point in controversy, and can- 
not be taken as a ratio decidendi.”) 


Various defences of this maxim have been attempted. 

It is said that the objection urged by Sir William Erle “ may be 
made against all legal maxims and rules ; none are absolute.” 2 

Undoubtedly, every legal principle is frequently liable to be 
modified in its operation by the concurrent application of some 
other legal principle or principles. The effect of the particular 
principle is curtailed or extended (as the case may be) by bring- 
ing another principle into combination with it, “so that the two 
together will produce a result not within the terms of either one 
alone ; as two diverse propelling forces, applied to an inert body, 
will send it to a point which neither one of itself would do.” ? 
“What is thought to be an exception to a principle, is always 
some other and distinct principle cutting into the former; some 
other force which impinges against the first force, and deflects it 
from its direction.”* But a legal principle which deserves its place 
will always be of appreciable value in the solution of problems fall- 
ing within its scope, whenever it is not controlled by some other 
principle which, under the circumstances of the case, is entitled to 
superior weight. And it is precisely here that the defence of this 
maxim labors? It is frequently used as affording a solution of a 
legal problem, which in fact it never solves. 

It is also asserted that this maxim, though it may often have 
been made to do “extra legal duty,” is, really, “indispensable in 
the place where it belongs, and that is in case of concurrent rights, 
whether equal or different in degree, in respect to the same prop- 
erty.” “Here,” it is said, ‘“ the maxim is the boundary, and does 
determine the right and define the obligation of the parties, as 
between each other, in the use of their respective estates.” ® 

This argument is not well founded. The maxim does not, even 
in that class of cases, “determine the right or define the obliga- 
tion of the parties, as between each other.” At the utmost it 
merely asserts that certain rights of property are not absolute but 
relative, that the right of one man is limited by the correlative 


1 Ingersoll, Sp. J., in Payne v. W. & A. R. Co., 13 Lea, Tennessee, 507, p. 527, 528. 
2 1 Am. Law Rev. 5. 

8 Bishop on Written Laws, s. 118 a. 5 7 Alb. Law Journal, 32. 

4 Mill on Logic, Harper’s ed. of 1850, p. 259. 
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right of another. But it does not tell us how far, or to what 
extent, the limitation goes. If it be said (as seems to be prac- 
tically asserted in one quarter) that it is impossible to give any 
serviceable, working definition of these correlative rights, why not 
frankly confess the impotency of the law in this regard, instead of 
deluding people into the belief that the law furnishes, in this maxim, 
a rule capable of easy and definite application? If this maxim 


‘means only, “Do not take more than your share of a common 


right,” why parade it as solving the question what that share is? 
Say, if you please, as one court has virtually said, that the question 
is one of reasonableness of use, and that this is a question of fact 
for a jury.!_ But does it follow that the recitation of the sz were 
maxim by the judge will constitute an all-sufficient guide to the 
jury? 

Of what value, then, is this maxim; what reason is there for 
retaining it in the Jaw books? ; 

Professor Terry answers: It belongs to the class of “ extra-legal 
principles — which we may call legislative, because they serve as 
guides to show how the law ought to be made. . . . Much the 
greater part of the work of ‘the courts has been done by taking 
what were really extra-legal principles, of justice or policy proper 
for the consideration of the Legislature, treating them as rules of 
law, and then, under the pretence — not always consciously false — 
of interpreting them and applying them to particular cases, mak- 
ing new rules of law based uponthem. .. . If we . . . take up any 
collection of legal maxims, we shall find that many, perhaps most, 
express principles of legislation rather than law. . . . The familiar 
maxim, Sic uwtere tuo ut alienum non ledas, is another one of the 
same character. There cannot be said, I think, to be any general 
rule of law forbidding a person to cause damage to another by the 
manner in which he exercises his own rights. But the principle 
expressed in the maxim has been the guiding principle in the 
evolution of many more special rules forbidding various kinds of 
conduct which are likely to produce harm to others.” ? 

Again, there are maxims, which, if true at all, are true only in a 
partial sense, and which must be essentially limited in their appli- 
cation. Yet these maxims are frequently cited as if literally true 
and universally applicable. Take, for instance, the phrase, Eguztas 


1 Swett v. Cutts, 50 N. H. 439; Bassett v. S. M. Co., 43 N. H. 569; Rindge v. Sar- 
gent, 64 N. H. 294. 
2 Terry’s Leading Principles of Anglo-American Law, ss. 10, II. 
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sequitur legem, which is sometimes quoted as if it possessed “a 
supreme and controlling efficacy.” 

This rule “if followed literally, would leave nothing for the 
courts of equity to perform.”! But in fact’“the main business of 
equity is avowedly to correct and supplement the law.”? “ The 
qualification of this maxim is nothing less than the.entire system 
of juridical equity itself, both jurisprudence and procedure, based, as 


has been seen, upon the theory that equity does not follow the law’ 


where the law does not follow justice or the public convenience.” 


Equity follows the law in its rules of decision only “ when it does 
not choose to follow differing rules of its own.” 4 


“Throughout the great mass of its jurisprudence, equity, instead of 
following the law, either ignores or openly disregards and opposes the 
law. . . . One large division of the equity jurisprudence lies completely 
outside of the law; it is additional to the law; and while it leaves the 
law concerning the same subject-matter in full force and efficacy, its 
doctrines and rules are constructed without any reference to the corre- 
sponding doctrines and rules of the law. Another division of equity 
jurisprudence is directly opposed to the law which applies to the same 
subject-matter ; its doctrines and rules are so contrary to those of the 
law that when they are put into operation the analogous legal doctrines 
and rules are displaced and nullified. As these conclusions cannot be 
questioned, it is plain that the maxim, ‘Equity follows the law,’ is very 
partial and limited in its application, and cannot . . . be regarded as a 
general principle.” ® 


There are historical reasons which account for the frequent use 
of this maxim in early times. And there are, undoubtedly, cases, 
neither few in number nor unimportant, where courts of equity fol- 
low common law analogies.’ But “the maxim is, in truth, opera- 
tive only within a very narrow range; to raise it to the position of 
a general principle would be a palpable error.” ® 

It is hardly too much to say that, at the present day, there is as 
much ground for asserting the reverse of this maxim as for assert- 


1 2 Austin on Jurisprudence, 3d ed. 668. 

2 Phelps’ Juridical Equity, s. 237. 8 Phelps’ Juridical Equity, s. 239. 

4 1 Bishop, Law of Married Women, s. 16. 

5 1 Pomeroy’s Equity Jurisprudence, Ist ed. s. 427. 

6 See Phelps’ Juridical Equity, s. 237; also 1 Pomeroy’s Equity Jurisprudence, 1st 
ed. s. 425. 

7 1 Pomeroy’s Equity Jurisprudence, ist ed. ss. 425, 426. 

8 1 Pomeroy’s Equity Jurisprudence, Ist ed. s. 427. 
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ing the maxim itself. Lex sequitur equitatem would apply about as 


often as Eguitas sequitur legem. Many doctrines of the modern 


common law “seem grounded on the fact that similar decisions had 
previously been made in courts of equity.” It is impossible to 
deny “the constant progress of law in the direction of equity under 


_ the superior attractive force of the latter;”’! a tendency the exist- 


ence and justice of which found recognition in the provision of the 
English Judicature Act of 1873: That when equity and common 
law conflict, equity shall prevail.2 Indeed, the adoption by the 
common law of many doctrines which were originally purely equi- 
table, has been so complete that it has often been seriously, though 
unsuccessfully, contended that the jurisdiction originally exer- 
cised by courts of equity in like cases should now be regarded as 
abrogated.® 

If there is one maxim cited more frequently than another as 
being both fundamental in its nature and universal in its applica- 
bility, it is the phrase, Actus non factt reum, nist mens sit rea; or, 
as it is sometimes expressed, Vow est reus, nist mens sit rea. No 
less a personage than the late Chief-Justice Cockburn affirmed that 
this maxim “is the foundation of all criminal justice.”’* Yet 
even this phrase has been severely criticised by a judge who had 
made a specialty of criminal law. And his comments from the 
bench cannot be regarded as mere sparks struck off in the heat of 
discussion; for the substance of his views had already been given 
in an elaborate work, published six years before his judicial utter- 
ance. In Regina v. Tolson, decided in 1889,° Mr. Justice Stephen 
said: “Though this phrase is in common use, I think it most 
unfortunate, and not only likely to mislead, but actually mislead- 
ing, on the following grounds: It naturally suggests that, apart 
from all particular definitions of crimes, such a thing exists as a 
‘mens rea, or ‘ guilty mind,’ which is always expressly or by impli- 
cation involved in every definition. This is obviously not the case, 
for the mental elements of different crimes differ widely. ‘ Mens 
rea’ means, in the case of murder, malice aforethought; in the 
case of theft, an intention to steal; in the case of rape, an intention 


1 Jickling on the Analogy between Legal and Equitable Estates and Modes of 
Alienation, Preface, x. xi.; Phelps’ Juridical Equity, ss. 239, 167, 168. 

2 36 and 37 Victoria, chap. Ixvi. s. 25. . 

3 1 Pomeroy’s Equity Jurisprudence, Ist ed. ss. 276-278, 182. 

4 Reg. uv. Sleep, 8 Cox Cr. Cas. 472, p. 477. 

5 L. R. 23 Q. B. D, 168, p, 185, 186. 


| 

| 

| 

| 


20 HARVARD LAW REVIEW. 


to have forcible connection with a woman without her consent; 
and in the case of receiving stolen goods, knowledge that the 
goods were stolen. In. some cases it denotes mere inattention. 
For instance, in the case of manslaughter by negligence it may 
mean forgetting to notice a signal. It appears confusing to call so 
many dissimilar states of mind by one name. It seems contradic- 
tory, indeed, to describe a mere absence of mind as a ‘mens rea,’ 
or guilty mind. The expression, again, is likely to, and often does, 
mislead. To an unlegal mind it suggests that, by the law of Eng- 
land, no act is a crime which is done from laudable motives; in 
other words, that immorality is essential to crime. .. . 

“ Like most legal Latin maxims, the maxim on mens rea appears 
to me to be too short and antithetical to be of much practical 


-value. It is, indeed, more like the title of a treatise than a practi- 


cal rule.” 

In Sir J. F. Stephen’s “ History of the Criminal Law of Eng- 
land,” published in 1883, it is said : 2 — 

“The truth is that the maxim about ‘ mens rea’ means no more 
than that the definition of all, or nearly all, crimes contains not 
only an outward and visible element, but a mental element, varying 
according to the different nature of different crimes. . >. Hence 
the only means of arriving at a full comprehension of the expression 
‘mens rea’ is by a detailed examination of the definitions of par- 
ticular crimes, and therefore the expression itself is unmeaning.” ? 

Bacon’s celebrated maxim relative to ambiguitas latens has 
already been sufficiently discussed in this journal. The maxim 
“figured as the chief commonplace of the subject for many years. 
It still performs a great and confusing function in our legal discus- 
sions.” But Professor Thayer (who does not stand alone in this 
view) pronounces it “an unprofitable subtlety; ” “inadequate and 
uninstructive.” 

A maxim which is really true, and useful in its place, may be 
overestimated; and the result is to stifle inquiry upon important 
points. Thus the phrase, /z jure, causa proxima, non remota, 


1 In the same case, p. 181, Cave, J., speaks of this maxim as “somewhat uncouth,” 
and Manisty, J., p. 201, expresses his concurrence with portions of the criticisms of 
Stephen, J. 

2 Vol. ii. p. 95. 

8 But compare Mr. Endlich’s article on “ The Doctrine of A/ens Rea,” 13 Criminal 
Law Magazine, 831; and 1 Bishop’s New Criminal Law, ss. 287, 288, 303 a, note 6, 
paragraph 2. 

4 6 HARVARD LAw REVIEW, 417-440 ; especially 424, 436, 437, 438. 
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spectatur, is by no means to be banished from the law. But it does 
not follow that the citation of this maxim, even with the addition 
of the first paragraph in Bacon’s well-known gloss, will afford an 
all-sufficient statement of the reasons for every decision upon a 
question of juridical cause. The maxim may properly be used as 
a starting-point, but it should not be mistaken for the goal. It 
“ does not help us to tell when a cause is proximate, and when re- 
mote.” ! Taken literally, it would seem to put material antecedents 
on an equal footing with voluntary and responsible human actors. 
So also it might be understood as implying that the antecedent 
which is “ nearest in time or space”’ is invariably to be regarded as © 
the legal cause.” 

Maxims relating to the interpretation of written instruments 
occupy (with the comments upon them) more than one-seventh of 
Mr. Broom’s book. Yet these maxims, standing alone and taken 
as absolute statements, are liable to gross misuse. Most of them . 
are, at the utmost, only prima facie rules; “ good servants, but bad 
masters.” <A rule of construction should always be understood as 
containing the saving clause, “unless a contrary intention appear 
by the instrument.” ® 

So, too, there are maxims intended to be applied only as last 
resorts in emergencies; but which purport on their face to carry 
controlling weight under all circumstances. An illustration of this 
class is afforded in the following extract from the opinion of Finch, 
J., in the recent case of Rapps v. Gottlieb.* 


‘A further argument is made founded upon the doctrice that, where 
one of two innocent parties must suffer from a wrong, he must bear the 
loss whose action enabled the wrong to be done; but that doctrine 
applies only in an emergency. It solves problems which have no other 
solution ; it supplies a ground of decision where all others are absent ; it 
operates as a reason when nothing else can master the situation ; it is a _ 
rule of last resort, applicable only where all others fail ; it is a doctrine 
subordinate and not dominant, which reverses no other, but submits to 
the authority of all, and is adequate to an ultimate decision only when it 
has the field to itself. Any wider view of it would make it a disturb- 
ing force, tending to unsettle and destroy the most firmly fixed doctrines 
of the law. It is good and useful, —in its place, — but will always make 


1 4 Am. & Eng. Encyclopedia of Law, 25, note. 

2 See Thomas, J., in Marble v, Worcester, 4 Gray, p.409. Compare Cooley on Torts, 
2d ed. 88. 

3 See Preface to Hawkins on Wills. 4 142 N. Y. 164, 168. 
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trouble if not kept where it belongs. . . . If it is always remembered 
that the doctrine as to innocence on both sides operates only when other 
solutions are not available, or possibly in aid of proper solutions, very 
much of needless confusion will be avoided.” 


There are phrases to be found in some collections of so-called 
legal maxims which were not intended by their original framers as 
statements of “law.” They are “ merely moral rules, which do not 
obtain as positive-law.”! Doubtless “the law rests its foundations 
on morality, but it does not cover all morality; . . .” and while 
there is “no conflict” between the rule of law and the rule of 
morals, “the latter is broader than the former.”? A writer on 
jurisprudence may have enunciated as rules “ whatever maxims of 
justice or utility approved themselves to him as an individual 

~moralist.”® It is sometimes difficult to discover whether such 
authors “are discussing law or morality; ” “whether they lay down 
that which is, or that which, in their opinion, ought to be.” 
What they believe ought to be law is liable to be treated by 
them as if it were law already; although it has never been 
made the basis of judicial action, and is not soon likely to be. 
But a proposition can properly be called “law” only when, and so 
far as, it is enforceable by the courts. 

In this connection it should be noticed that “many of the say- 
ings that are dignified by the name of maxims are nothing but the 
obiter dicta of ancient judges who were fond of sententious phrases, 
and sometimes sacrificed accuracy of definition to terseness of ex- 
pression”® Moreover, a statement intended as a maxim may have 
gained currency as such out of deference to the reputation of its 
author, rather than by reason of its intrinsic correctness as a 
faithful representation of existing law. Thus it has been said of 
Bacon’s misleading maxim relative to ambiguitas latens : “The 
great name of the author of the maxim gave it credit... . When 
this was found clothed in Latin, and fathered upon Lord Bacon, it 
might well seem to such as did not think carefully that here was 
something to be depended upon.” ® 

It is not unreasonable to suppose that the old sages, in some in- 
stances, intentionally overstated a truth for the purpose of attract- 


1 See J. S. Mill’s Review of Austin on Jurisprudence, 118 Edinburgh Review, 46. 

2 Bishop’s First Book of the Law, ss. 16and17. (It is to be regretted that this 
useful work should have been so long out of print.) 

8 118 Edinburgh Review, 461. 5 3 New Jersey Law Journal, 160. 

* Maine’s Ancient Law, 1st Eng. ed. 98. © 6 HARVARD LAW REVIEW, 437. 
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ing attention. “A certain pleasant exaggeration, the use of the 
figure hyperbole, a figure of natural rhetoric which Scripture itself 
does not disdain to employ, is a not unfrequent engine with the 
proverb for the arousing of attention and the making of a way for 
itself into the minds of men.” ! But, in making practical applica- 
tion of so-called legal maxims, sufficient care has not always been 
taken to distinguish between the exaggeration and the reality. 
‘Legal maxims do not change ; they are the fundamental princi- 
ples of law, and therefore no alterations in them can be noted... .” - 
Such is the claim made in the preface to a recent collection of | 
maxims? This statement apparently assumes, first, that all prom- 
inent legal maxims are correct representations of fundamental 
principles of law ; second, that these so-called “ fundamental prin- 
ciples of law” never change. The first assumption is not well 
founded, as appears from the extracts we have already given from 
high authorities. Nor is the second assumption correct, unless the 
term “ fundamental principles of law.” is so defined as to restrict 
the class to a very small number. On some subjects the law 
crystallized too early. Courts attempted to lay down hard and fast 
rules, which it has been impossible to adhere to. Notwithstanding 
the efforts made by some tribunals to conceal the fact that the law 
was being altered by their decisions, it is undeniable that the law 
has been changed in respect to points formerly considered essential. 
In very recent times some judges have had the frankness to admit 
this. A “system of unwritten law,” said Chief-Justice Cockburn, 
“has at least this advantage, that its elasticity enables those who 
administer it to adapt it to the varying conditions of society, and 
to the requirements and habits of the age in which we live, so as to 
avoid the inconsistencies and injustice which arise when the law is 
no longer in harmony with the wants and usages and interests of 
the generation to which it is immediately applied.” * It cannot be 
questioned that some maxims which were once “law” are so no 
longer. They grew out of a state of society now happily obsolete. 
They are paraphrases of doctrines first adopted in barbarous ages, 
but which no longer obtain. Or they are deductions from those 
cast-off principles; ‘“‘and the conclusions at which they arrive 


1 “Proverbs, and Their Lessons,” by Archbishop Trench, 7th Eng ed. 25. 
2 Wharton’s Maxims, 2d ed.; Preface, vi. 


3 Wason v. Walter, L. R. 4 Q. B. 73, p.93. Compare the admirable opinion of 


Lord Hobhouse in Smart v. Smart, L. R. (1892), Appeal Cases, 425; which is through- 
out an illustration of the above statement. 
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being logical consequences of their imperfect principles, necessarily 
partake of the same defects.”!_ At the present day, such maxims 
are not safe guides. 

If the foregoing criticisms are well founded, how shall we 
account for the fact that various objectionable maxims keep their 
place in the books, and are daily quoted by eminent jurists. One 
answer to this inquiry is suggested by the remark of Sir Henry 
Maine, that “legal phraseology is the part of the law which is the 
last to alter.”* The most ardent law reformers, in spite of the 
Scriptural warning against putting new wine into old bottles, some- 
times prefer to give a new interpretation to an old phrase rather 
than attempt the almost “impossible task of blotting it out of our 
jurisprudence.”® Even Austin, who did not hesitate to apply to 
some existing terms such an epithet as “jargon,” is not inclined 
to unnecessarily “engage in a toilsome struggle with the current of 
ordinary speech.”* “Mr, Austin,” says John Stuart Mill, “always 
recognizes, as entitled to great consideration, the custom of lan- 
guage, — the associations which mankind already have with terms; 
insomuch that when a name already stands for a particular notion 
(provided that, when brought out into distinct consciousness, the 
notion is not found to be self-contradictory), the definition should 
rather aim at fixing that notion, and rendering it determinate, than 
attempt to substitute another notion for it.” ® 

«* What,” it may be asked, “ does all this criticism amount to but 
a mere restatement of the trite saying, Omnis definitio in jure peri- 
culosa est? What objections are there to maxims, what dangers 
connected with their use, which do not apply with equal force to 
all legal definitions, and indeed to all attempts to state the law in 
any form?” We reply that if the difference is only one of degree, 
it does not follow that such difference is unimportant, or that it 
does not call for serious warning. Undoubtedly all jurists who 
undertake to formulate statements of law, no matter in what shape, 
must labor under great difficulties, arising (¢ter alia) from the 
combined effect of “the poverty of language” and “ the subtlety of. 
human nature.” But there are especial reasons why the dangers 
in the use of maxims are practically much greater than the dangers 
when the law is stated in other modes. And of these reasons, two, 
at least, deserve particular mention. 


1 2 Austin on Jurisprudence, 3d ed. 1116. * 1 Austin on Jurisprudence, 3d ed. 93. 
2 Maine’s Ancient Law, 1st Am. ed. 327. 5 118 Edinburgh Review, 453. 
8 See 13 Criminal Law Magazine, 832. 
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First, and most important, is the difficulty alluded to at the out- 
set, and perhaps already sufficiently dwelt upon, viz., the danger 
necessarily arising from brevity. While agreeing with the Law 
Quarterly Review, that “it is hardly fair to find fault with a maxim 
for its brevity,” one must also agree with the further statement 
of the Review, that “ brevity should make us beware.”! Not only 
is the meaning of short phrases peculiarly liable to misapprehen- 
sion, but there are frequent mistakes as to their scope and appli- 
cation. Lord Bacon said: “This delivering of knowledge in. 
distinct and disjoined aphorisms does leave the wit of man 
more free to turn and toss, and to make use of that which is so 
delivered to more several purposes and applications.”? But there 
is certainly the accompanying danger that “the wit of man” is 
very likely to turn and twist these aphorisms to purposes not in- 
tended by their framers. 

Second, the fact that the great majority of legal maxims are 
clothed in the words of a dead language has had, in some instances, 
the effect of preventing proper inquiry into their meaning. A - 
phrase couched in Latin seems to some persons invested with “a 
kind of mysterious halo.” Of course Judge Lord was right when 
he said: “ There is nothing of mystery or of sanctity in the words 
of a dead language.” But no one who reflects on the subject can 
doubt that some useless Latin maxims, and some untrue Latin 
maxims have continued current, and that other Latin maxims have 
been misapplied, when this would not have happened if those 
maxims had been expressed only in the vernacular. How else can 
‘we account for the way in which certain phrases are put forward 
as containing the reason for a rule, when the same phrase reduced 
into plain English is obviously nothing more than a restatement of 
the rule itself? A phrase, when put to such a use, may fairly be 
characterized as a “question-begging maxim.” It is not an expla- 
nation; “it is merely an artificial statement of the thing to be 
explained ;”* it is “dogma, not reasoning.” 

Lord Bacon tells us that he put the maxims in Latin, because 
he regarded that language “as the briefest to contrive the rules 
compendiously, the aptest for memory, and of the greatest author- 
ity and majesty to be vouched and alleged in argument.”® No 


1 5 Law Quarterly Review, 444. 2 Preface to Bacon’s Maxims of the Law. 
8 125 Mass. p. 335, in reference to the words, “ tra vires.” 
* See Pollock’s Essays in Jurisprudence and Ethics, 118. 

Preface to Bacon’s Maxims of the Law. 
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doubt these advantages are entitled to consideration; but there 
is the obvious disadvantage that maxims “put in Latin” will be 
more liable to be misunderstood by the average lawyer than by a 
man of Bacon’s scholarship. And although the maxims have now 
been translated by modern editors, yet they are still generally cited 
in their Latin garb. 

It is time to bring this discussion to an end. What, then, is 
the conclusion of the. whole matter? Shall we say that Mr. 
Broom’s book should be burned by the common hangman; and 
that the citation of maxims in courts of justice should be forbidden 
by a legislative enactment framed upon the model of the statute 
passed in the early days of Kentucky, prohibiting the citation of 
English decisions.!. Far from it. On the contrary, Mr. Broom’s 
excellent work should be in the library of every practitioner; and 
all lawyers should familiarize themselves with the leading maxims, 
which have the great merit of being “easily learned and not easily 
forgotten.” But it should always be remembered that these 
familiar phrases are not all of equal value; that some ought to be 
amended, and others discarded altogether. Above all, it should be 
remembered that these maxims (even the best of them) are only 
maxims ; that they are “not meant to take the place of a digest ;”? 
that they are neither definitions nor treatises ;* that while they are 
“a convenient currency,” yet “they require the test from time to 
time of a careful analysis ;”* and that, in many instances, they are 
merely guide-posts pointing to the right road, but not the road 
itself. 


Jeremiah Smith. 


1 x Schurz’s Life of Henry Clay, 49-50; Dembitz, Kentucky Jurisprudence, 7, 8. 
2 5 Law Quarterly Review, 444. 

8 See 13 Criminal Law Magazine, 832. 

4 5 Law Quarterly Review, 444. 
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JUDICIAL PRECEDENTS.— A SHORT STUDY 
IN COMPARATIVE JURISPRUDENCE. 


HE weight attached to precedent in every department of life 
is closely connected with the force of habit, and has its root 
deep in human nature. That judicial precedents have exercised 
great influence in all systems of law is more than probable; the 
feeling that a rule is morally right has often arisen from the fact 
that it has long been followed as a rule; but the degree in which 
judicial decisions have been openly recognized as authoritative, 
simply because they are judicial decisions, has varied very 
greatly in different systems. Judges are everywhere largely in- 
fluenced by what has been done by themselves or their pre- 
decessors, but the theories to explain and control such influence 
have been diverse, and the development of the law has not been 
unaffected by them. 

It may, perhaps, be of some interest to compare a few of these 
theories. 

Two things should be borne in mind. In the first place, the 
functions of courts are not in practice confined to the decision of 
particular causes. Either by authority expressly delegated, or of 
their own motion, courts have undertaken to legislate with regard 
to the conduct of litigation before themselves; they have published 
general rules, in the form of command or permission, setting forth 
the manner in which they will proceed. The most striking example 
is the edict of the Roman praetor, which became a chief instrument 
in the development of the Roman law. Doubtless special cases gave 
rise to many of its provisions, but none the less it was in form a 
legislative, not a judicial act. The Scotch Court of Sessions, in its 
Acts of Sederunt, assumed extensive powers of enacting laws, and © 
in our days governments have frequently intrusted to courts a wide 
authority to make rules of procedure. All this lies outside of 
our present limits. Such rules are not judicial precedents. 

Further, the peculiar effect and quality of a judicial precedent as 
a source of law should be noted. So far as it expresses the 
opinion of wise or learned men, or so far as it expresses the opinion 
of the community, it may be a source of law; but its peculiar 
force as a judicial precedent lies, not in its accordance with philoso- 
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phy or common sense; not in the fact that it is right, not that it 
ought to have been made, but that it as been made. Of course the 
decision of a court may unite the character of a judicial precedent 
with the character of an expression of wise thought or of popular 
sentiment, but often these characters are separated. To go no 
farther than our own law, there is no difficulty in finding decisions 
standing as precedents, at which, like the Rule in Dumpor’s Case, 
“the profession have always wondered,” or which, at any rate, are 
no expression of contemporary opinion, and would never be made 
at the present day. 

Roman Law. — Of judicial precedents as a source of law we find 
nothing in the time of the Republic, unless so far as the rulings of 
the pontifical college had this character, Dig. I. 2, 2,§ 6. The 
manner in which the fontzfices intervened in lawsuits between 
individuals is very obscure, and must remain largely matter of con- 
jecture. 1 Ihering, Geist des rém. Rechts, § 18 a. At any rate, 
before the end of the Republic, their power of controlling litigation 
appears to have greatly diminished, and the practice of giving 
opinions had passed to the unofficial body of jurisconsults, juris 
prudentes, who seem to have enjoyed great public consideration ; 
but the opinions of these jurisconsults, however worthy of respect, 
were in no way binding on the magistrates and judges. They did 
not form, however remotely, a judicial body. 

But Augustus gave to certain persons jus respondendi by the 
authority of the Emperor. All that we know of the jus respondendi 
is contained in three passages: one an extract from the Liber 
singularis enchiridii of Pomponius, Dig. I. 2, 2, §§ 48, 49; the 
second, two sentences from Gaius (I. § 7), as follow: ‘‘ Responsa 
prudentium sunt sententie et opiniones eorum quibus permissum est 
jura condere. Quorum omnium si in unum sententie concurrunt, id 
quod ita sentiunt legis vicem optinet ; st vero dissentiunt, judict licet 
guam velit sententiam sequi ; tdque rescripto Divi Hadriani signifi- 
catur ;” the third, a passage in the Institutes, Inst. I. 2, §§ 8, 9, 
taken from the above cited words of Gaius. 

There has been much discussion whether the vesponsa of those 
jurisconsults who had the juris respondendi were made binding on 
the courts by Augustus, or whether this quality was first given to 
them by Hadrian. Glasson, Etude sur Gaius, 84-119. But from 
our present point of view the question of most interest is not at 
what date the vesponsa acquired a binding character, but whether, 
after they had acquired that character, they were binding only in 
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the particular case in which they were given, or whether they 
were obligatory upon the courts as precedents in later.cases. If 
the former was the fact, then the jurisconsults were simply judges 
of a superior order, to whom the ordinary magistrates had to sub- 
mit themselves. If the latter was true, then we have real preced- 
ents, analogous to those which prevail in the common law, but more 
stringent in character. 

The extract from Pomponius throws no light on the question; it 
appears to be consistent with either theory; but the passage of 
Gaius, taken in its connection, seems to favor the latter view. He 
says, § 3: “ Constat autem jus (civile] populi Romani ex legibus, ple- 
biscitis, senatus consultis, constitutionibus principum, edictis eorum — 
qui jus edicendi habent, responsis prudentium ;” and after describing 
the other enumerated sources of the law, he gives the account of the 
responsa prudentium, above cited, thus seeming to class them among 
the sources of the law. Further, the expressions “jura condere” 
and “legis vicem optinet” are more applicable to opinions which 
made law than to those which merely decided special cases. In 
like manner the Institutes of Justinian say (Inst I. 2, § 3) “ scriptum 
jus est lex, plebi scita, senatus consulta, principum placita, magis- 
tratuum edicta, responsa prudentium,” and they also adopt from 
Gaius the expression “juva condere.” The most probable opinion 
seems therefore to be that the responsa of those prudentes who 
had the juris respondendi had the character of true judicial 
precedents. 

By the time of Diocletian (a. D. 284-305) the jus respondendi 
seems to have ceased to be given, and gradually all the writings of 
the great jurists of the earlier years of the Empire came to be con- 
sidered as authorities, without any distinction being made between 
their vesponsa and their treatises. It was just as if Judge Story’s 
judgments and treatises were to be considered of like weight. The 
power of adding to the law or of modifying it by judicial decisions 
had passed away. The law, like the Empire, had reached a period 
of degradation and sterility. It had no vitality, and could only 
nourish itself indiscriminately on the past. 


1 The writings of the jurists who had not possessed the jus respondendi were cited 
as entitled to an authority in no way inferior to that of the writings of privileged jurists, 
provided only that they were supported by the same /iterary prestige which distin- 
guished the writings of the illustrious privileged jurists. . . . Considering that, in case 
of the privileged jurists, their other writings, which, of course, had nothing to do with 
their jus respondendi, were ranked on a par with the writings in the responsa, it was 
altogether absurd to insist on the jus respondendi as a condition of judicial authority. 
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So much as to the vesponsa prudentium. The judicial acts of the 
Emperor were decreta and rescripta. The decreta were decrees, 
final or interlocutory, in a cause. The rescripts were letters sent 
to the judges or to the parties in a suit, giving the decision which 
ought to be rendered. There seems to have been no substantial 
difference in their effect upon a suit; unquestionably they were 
alike obligatory upon the judges in the cases in which they were 
given, but the question arises, as with the vesponsa prudentium, — 
were they binding precedents ? 

That in the classical period of the Roman law decreta had some- 
times the force of precedents, seems the more probable opinion. 
Gaius, we have seen, gives the comustitutiones principum among the 
sources of the law, and he defines the term thus: “ Constitutio 
principis est, quod imperator decreto vel edicto vel epistula constitutt, 
nec unquam dubitatum est, quin td legis vicem optineat, cum ipse 
imperator per legem imperium accipiat” (Gaius, I. § 5). So 
Ulpian: “ Quodcumque igitur imperator per epistulam et sub- 
scriptionem statuit, vel cognoscens decrevit vel de plano interlocutus 
est vel edicto precepit, legem esse constat.” Dig.1.4,1,§ 1. Again 
Fronto, who, to be sure, was an orator and rhetorician, rather 
than a jurist, in an oration to Antoninus Pius, said: “ Zzzs 
decretis, imperator, exempla publice valitura in perpetuum 
sanciuntur ... tu, ubt quid in singulos decernis, 1bt universos 
exemplo adstringis : quare si hoc decretum tibi proconsulis placuerit, 
Sormam dederis omnibus omnium provinciarum magistratibus, quid * 
in ejusmodt causis decernant.” Fronto, I. 6. See also Decretum 
divi Marci, D. IV. 2,13; XLVIII. 7, 7. 

On the other hand, Justinian says that the binding force as 
precedents of the imperial decrees had been doubted by some, 
though he adds, “vanam scrupulositatem tam risimus quam 
corrigendam esse censuimus.” He proceeded to remove any doubt 
in the matter, and declared, “ Sz cmperialis majestas causam cognt- 
tionaliter examinaverit et partibus cominus constitutis sententiam 
dixerit, omnes omnino judices, qui sub nostro imperio sunt, sciant 
hoc esse legem non solum ill cause, proqua producta est, sed omnibus 
similibus ... cum et veteris juris conditores constitutiones, que 


The practice of not discriminating between the different kinds of writings necessarily 
led to the practice of not discriminating between the authors themselves, — which is 
only another way of saying that the transfer of the authority of the vesfonsa to juristic 
literature in general had become an accomplished fact.” Sohm, Institutes (Ledlie’s 
Transl.) §17. See also the “ Law of Citations” (A. D. 426), Cod. Theod. I. 4. 
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ex imperiali decreto processerunt, legis vicem obtinere aperte dilu- 
ctdeque definiunt.” C. I. 14, 12. 

The truth perhaps was, that originally decrees proceeding from 
‘the Emperor had only the effect of those pronounced by lower 
magistrates, and merely settled the particular controversy; that 
naturally and gradually they acquired the character of precedents ; 
but that old-fashioned lawyers of a conservative turn still clung 
to the ancient theory ; and even Justinian inserted in his Codea 
rescript, originally published about a century before, which says 
of interlocutory decrees : “ /nterlocutionibus quas in uno negotio judt- 
cantes protulimus, vel postea proferemus, non in commune prejudi- 
cantibus.” C.I. 14, 3. 

Savigny thought that the imperial decre‘a were not of force as 
precedents. 1 Heut. rém. Rechts, § 23. But his view is generally 
disapproved by later writers. 1 Puchta, Inst. § 111; 1 Karlowa, 
rom. Rechtsgesch. 649 e¢ seg. ; Esmarch, rom. Rechtsgesch., § 135 ; 
Kriiger, Gesch. der Quellen, § 14. Cf. Wlassak, Krit. Stud. zur 
Rechtsq. 134. 

Rescripts (with their subvarieties of adnotationes, subscriptiones, 
epistule, pragmatice sanctiones) were answers to requests for in- 
structions from the judge or parties to a suit. Rescripta generalia 
were of force as precedents. It is not clear what made a rescript 
generale 

But cases were often not fully or fairly presented to the. Em- 
peror, and this brought rescripts themselves into disfavor. Trajan 
is said to have never sent rescripts “ ze ad alias causas facta prefer- 
rentur que ad gratiam composita viderentur.” Capitolinus, Vita 
Macrini, c. 13. In A. D. 398 it was ordered that rescripts should not 
be regarded as precedents. Theo. Cod. I. 2,11. This was again 
declared in A. D. 426, and was finally taken up by Justinian into his 
Code, C. I. 14, 2. Justinian also declared that no decisions of any 
magistrates should have the force of precedents. C. VII. 45, 13. The 
law after Justinian’s legislation, therefore, gave the force of binding 
precedents to the Emperor’s decrees, but denied it to the decrees 
of all other magistrates, as well as to rescripts issuing from any 
source. Sav. 1 Heut. rém. R., § 24, note (r.). 

The idea of precedent was therefore familiar to the Roman law, 
but its scope was limited.” 


1 The passage which throws most light on this question is Dig. X XII. 6, 9, §§ 5, 6. 
_ 7 See also C. I. 19, 7; C. I. 22, 6; Nov. 113, c. 1; and cf. Dig. I. 3, 34; Dig. I, 3, 38. 
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In Justinian’s law books the opinions of jurisconsults and the 
decisions of judges in particular cases, having been jumbled 
together and taken up bodily into the Digest, were enacted as a 
statute, but in interpreting them they could not be dealt with like 
statute provisions in the ordinary form; the reasoning applied 
to them was often like that suitable to the discussion of judicial 
decisions, and it would have been well if it had been so to a 
larger extent. 


German Law.— In Germany during the Middle Ages the courts 
were composed of a judge (Richter) and Schiffen. The Richter 
presided, kept order and gave judgment, but on a doubtful point 
of law he took the opinion of the Schéffen ; and often the Schédffen 
sought the opinion of the Schéffen of another city or town, either 
because of their reputation as depositaries of the law, or because of 
its standing in the relation of mother city to that from which the 
request came. 

The opinions of the Schdffen were generally called Weisthumer. 
There is a great collection of them by Grimm, the publication of 
which covered the interval between 1840 and 1878. They took a 
variety of forms; sometimes they were put as general rules, some- 
times as answers to hypothetical cases, and sometimes as opinions 
in particular real cases. These last availed, it would seem, not 
only in the cases in which they were delivered, but also as binding: 
in future cases in the same court, and as having a weight beyond 
their intrinsic merits in other courts. 1 Stobbe, Handb, deutsch. 
Privatrechts, § 24; Gaupp, Das alte magdeburg. Recht, 90-94.! 

The introduction of the Roman law into Germany and its driv- 
ing out of the ancient law were due mainly to doctors of civil law 
acquiring judicial position. This seems to be the conclusion 
reached by all the late writers. But the modern German civilians 


1 Widerkind, as cited in 1 Stobbe, Geschichte, § 27, p. 275, gives a curious instance 
in which a general doctrine was perhaps established by a judgment in. a particular case, 
not however by the opinion of Schéffen. There was a question whether the children of a 
deceased son could share with the son’s brothers in the inheritance from the father. 
The King “ vem inter gladiatores discerni jussit. Vicit igitur pars, qui filios fliorum com- 
putabant inter filios, et firmatum est ut equaliter cum patruis hereditatem dividerent pacto 
sempiterno.” 

So in the Imperial Court in 1235, the Emperor Frederick II. established a standing 
judge and decided: “Idem scribet omnes sententias coram nobis in majoribus causis 
inventas, maxime contradictorio juditio obtentas, que vulgo dicuntur ‘gesamint urteil,’ 
ut in posterum in casibus similibus ambiguitas rescindatur, expressa terra secundum 
consuetudinem cujus sentenciatum est.” 1 Stobbe, 466, 467. 
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have rather ungratefully kicked down the ladder by which they 
themselves have climbed, and exhibit a great repugnance to recog- 
nize judicial decisions or Gerichtsgebrauch in any form as a source 
of law. Perhaps the dislike felt towards the old Schéffen courts 
may have had something to do with this attitude. 

_ The prevalent view on the subject among modern civilians is 
expressed in an elaborate and much cited article by Jordan, 8 
Archiv. fiir civil. Prax. 191, 245 e¢ seg. He sums it up thus: 
“Judicial usage (Gerichtsgebrauch) as such, that is by reason of 
its being judicial usage, has formally no binding force, and materi- 
ally only so much value as on the principles of a sound jurispru- | 
dence belongs to it by reason of its inner nature; and hence 
_ acourt cannot be bound to follow its own usage or the usage of 
another court as a rule of decision, but rather has the duty to test 
every question with its own jurisprudence, and ought to apply 
usage only when it can find no better rule of decision.” 

Later writers seem generally to deny that Gerichtsgebrauch is a 
source of law at all, and consider judicial decisions as merely 
evidence (just as many other things might be evidence) of custom- 
ary law. This seems to have been Savigny’s opinion. See 1 
Heut. rém. Rechts, § 29; and such are the views, for instance, of 
Wachter, 23 Archiv. f. civ. Prax. 432, and of Keller in his Pan- 
dekten, § 3. 

Thus Stobbe (1 Handb. d. deutsch. Privatrechts, § 24, p. 165) : 
“Practice is in itself not a source of law; a court can depart from 
its former practice, and no court is bound to the practice of an- 
other. Departure from the practice hitherto observed is not only 
permitted but required, if there are better reasons for another 
treatment of the question of law.” 

Dernberg in his Pandekten is the only recent author whom I 
have observed fairly to admit that Gerichtsgebrauch is a source of 
law ; and even he says: “ Single decisions of a court, even of the 
highest, do not make Gerichtsgebrauch,” which he defines as “ the 
general uniform and long continued existence of a legal tenet by 
the court of the country.” Pand. § 29. 

One point especially of the German theory seems very strange 
to a common-law lawyer. To such the duty of a lower court to 
follow the precedents set it by the court of appeal seems one of 
the plainest of judicial obligations, but the German writers, almost 
to a man, unite in denying this duty. Gengler, § 13, is the only 
writer cited by Stobbe (1 Handb. § 24, p. 165) who affirms it. 
5 
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Jordan (and one specimen will do for all) says: “ The lower courts 
act in accordance with the will of the Legislature, if they follow 
the clear usage of the higher courts, although they are not bound 
to do so absolutely, but are only held to such following so far as 
they find it grounded in the will of the Legislature according to 
their own examination, from which they are never excused.” 
Archiv. f. civ. Prax. 246, 247. 

Savigny, § 20, with a vagueness not common to him, says that 
when the lower courts conform to the jurisprudence of the higher 
“they do not yield to authority, but enter into the spirit of the 
legislator, whose wisdom has established the different degrees of 
jurisdiction.” } 


Scotch Law.— The position assigned to judicial precedents in 
Scotland seems to be intermediate between that occupied by them 
on the continent of Europe and that to which they are raised in 
England. 

_Erskine in his Institutes, Book I. tit. 1, § 47 (1768), says: 
‘‘ An uniform series of decisions of the Court of Session, 2. ¢., of 
their judgments on particular points, either of right or of form, 


brought before them by litigants, and anciently called Practics, is 


by Mackenzie accounted part of our customary Jaw. Thus far 
may be admitted. First, that their more ancient decisions, from 
which it appears that any particular usage had then acquired the 
force of law, may be properly brought in proof of that custom, if it 
have not afterwards lost its authority by an immemorial and uni- 
versal usage to the contrary; and secondly, that great weight is to 
be laid on their later decisions, where they continue for a reason- 
able time uniform, upon points that appear doubtful. L. 38, de 
legib. But they have no proper authority in similar cases, because 
the tacit consent on which unwritten law is founded cannot be 
inferred from the judicial proceedings of any court of law, however 
distinguished by dignity or character; and judgments ought not 
to be pronounced by examples or precedents. L. 13, C. de sent. et 
int. Decisions, therefore, though they bind the parties litigat- 
ing, create no obligation on the judges to follow in the same tract, 
if it shall appear to them contrary to law. It is, however, certain 
that they are frequently the occasion of establishing usages, which, 
after they have gathered force bya sufficient length of time, must, 


1 In France it would seem, as in Germany, judicial decisions are not binding prece- 
dents, even in inferior courts. 
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from the tacit consent of the State, make part of our unwritten 
law. What has been said of decisions of the Court of Session is 
also applicable to the judgments pronounced upon appeal, by the 
House of Lords: for in these that august court acts in the charac- , 
terof judges, not of law-givers; and consequently their judgments, 
though they are final as to the parties in the appeal, cannot intro- 
duce any general rules which shall be binding either on themselves 
or inferior courts. Nevertheless, where a similar judgment is re- 
peated in this court of the last resort, it ought to have the strongest 
influence on the determinations of inferior courts.” 4 

In his Principles, Book I. tit. 1, § 17, Erskine uses substantially 
the language of his Institutes. In the eighteenth edition by Mr. 
Rankine (1890) the following is added: “There is a scale of 
authority from the House of Lords down to the humblest tribunal ; 
and a reported ground of judgment—not being a mere oditer 
dictum — expressed in one case by a superior court, is binding in 
a similar case in an inferior court, unless and until it is itself 
reversed or displaced by statute.” ? 

The example of the English courts, and indeed the whole tone of 
the law in England, may have had an influence in elevating the 
importance of judicial precedents in Scotland above the condition 
which they fill on the Continent; and also the power given to the 
Court of Session actually to legislate by means of Acts of Sede- 
runt may have aided to give weight to their judgment in litigated 
cases. 

On the other hand, the fact that the court of ultimate appeal, 
the House of Lords, wasa tribunal composed entirely of English 
judges (for I believe no one was ever called from the Scotch bench 
or bar to the House of Lords until the Appellate Jurisdiction Act 
of 1876), and the irritation which prevailed in Scotland at this state 
of affairs, had very likely considerable effect in maintaining in that 
country the doctrine that precedents do not make law. 


Common Law.—In England, and in those countries where the 
English law prevails, a different theory now exists. While in 
Germany, jurists insist that a decision by a court has, aside from 
its intrinsic merit, no binding force on a judge, even on a judge 
from whom an appeal lies to the court rendering the decision, it 


1 See also the language of the earlier writers, Mackenzie, Inst. Book I. tit. 1, § 10 
(1716); Bankton, t Inst. Book I. tit. 1, § 74 (1751). . 
2 See also 4 Leg. Obs. 289; 24 Journal of Jurisp. 140. 
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is law in England and in the United States that, apart from ‘its 
intrinsic merits, the decision of a court has great weight as a 
precedent with that court and all co-ordinate courts in the same 
jurisdiction, and is absolutely binding on all inferior courts. 

The reason of this distinction is one of the many unsolved 
problems of comparative jurisprudence. And in the common 
law itself this regard for judicial precedents is a characteristic of 
its later, and not of its earlier stages. ; 

Glanville, who was probably the real author of the “ 7ractatus 
de Legibus,’ which goes by his name, died in 1190. There seems 
to be but one reference in his book to a decision of a court. 
Book VII. c. 1. 

Bracton, whose Treatise, ‘De Legibus et Consuetudinibus Anglia,” 
was written in the middle of the thirteenth century, forms a singular 
exception to the general rule. He abounds in references to cases. 
But Mr. Maitland, in his remarkable book, has shown that, with 
. trifling exceptions, the cases cited by Bracton were all decided at 
courts in which Martin Pateshull and William Raleigh sat as 
judges. “His is a treatise on English law as administered by 
Pateshull and Raleigh.” 

Bracton was exceptional. Fleta, written towards the end of the 
thirteenth century, was largely drawn from Bracton, but in only 
one chapter does he refer to particular decisions. In this chapter 
(Lib. 2, c. 3) he gives three cases as to the jurisdiction of the 
Steward of the King’s Court when the King was out of England, 
two of them being in Gascony and one in Paris, the last being a 
decision of the French King’s Council that the King of England 
had jurisdiction over one Ingelramus caught in the English King’s 
hotel with stolen goods. Ingelramus was tried before the Steward 
and was “ swspensus in patibulo Sancti Germani de Pratis.” . 

Britton, who also wrote about the close of the thirteenth cen- 
tury, took in like manner largely from Bracton, but I have found 
no reference whatever in his book to any decision of the courts. 

So in the first Year Book yet printed, and which is later than 
Bracton and nearly contemporaneous with Fleta and Britton, 
20 & 21 Edw. I. (1292-1293), the references to decisions are few 
and brief, ¢. g., ‘‘ Witness the case of William de la Bathe” (p. 211): 
‘Note that he who will allege payment must have either a writing 
or a tally. In the time of Thomas de Weylond a tally was not 
allowed; now it is” (p. 305). See also pp. 195, 415, 439. 


1 y Maitland, Bracton’s Note Book, 40, 45, 48 et segg., 60. 


| 

i| 

j 

| 

4 
j 

4 
4 

i 
| 
| « 
| 
j 
| 
J 
‘ 


JUDICIAL PRECEDENTS. 37 


Nor does the citation of cases increase. Fifty years later, 14 
Edw. III. (1340), the reports of which fill about two volumes in 
Mr. Pike’s new edition of the Year Books, there are only three cases 
cited by name either by the bench or at the bar. 14 Edw. III. 37, 
63, 247, 253. The other references are all to cases by their Term 
or other description, ¢. g., “ Contra Michaelis nono,” and all but one 
(p. 285) appear to be notes by the reporter or other owner of the 
book. ! 

Coming down to the end of the century (1400), 2 Hen. IV., we 
find the Year Book of that year containing reports of 131 cases 
filling 25 folios. There are three instances in which judges refer 
to particular decisions, 7 pl. 26; 10 pl. 45; 23 pl.9. In another 
case counsel] said that a married woman ought not to be allowed 
to plead in an action of waste after default by her husband, guod 
contra dicebatur per totam Curiam eo quod sepius en ttel case el ad 
este receive, 2 pl. 7; again the practice of the King’s Bench in 
replevin is declared to be different from that which prevails else- 
where, 9 pl. 44; in three other cases earlier decisions are referred 
to, but only not to be followed, 6 pl. 21; 15 pl. 16; 19 pl. 12; 
and in 21 pl. 20 the reporter notes that the decision made was not 
afterwards followed. 

Let us take a time forty years later (1440), 18 Hen. VI. The 
reports for this year cover 34 folios. Lovel’s Case is referred to 
twice by name, 8 pl. 7; 9 pl. 7. Besides, in four instances it is 
said, “ceo ad este adjuge,” 6 pl. 6; 10 pl. g; 15 pl. 3, des? 

The two legal treatises of the fifteenth century make but little 
reference to judicial decisions as authority. In Fortescue’s book, 
De Laudibus Legum Anglia, there is no reference to any decided 
case, and in the seven hundred and forty-nine sections of Little- 
ton’s Tenures, only eleven cases are referred to, usually in the 
briefest manner, §§ 88 (and 94), 96, 157, 383, 412, 420, 514, 643 
(and 644), 692, 702, 729. 


1 In Hengham Magna and Hengham Parva, the work of a Chief Justice in Ed- 
ward I.’s time, a case before Henricus de Bathonia is given at length. Heng. Mag. c. 
10 ad fin.; the opinion of the same judge is referred to in three other places of the 
same book, once in c. 8, and twice in c.9; another case is referred to inc. 13; and there 
is one reference in Hengham Parva, c. 3. 

2 Lord Coke in the preface to the tenth volume of his Reports, speaking of his own 
time, says: “ The ancient order of arguments by our serjeants and apprentices of law 
at the bar is altogether altered. 1. They never cited any book, case, or authority in 
particular, ‘as is holden in 40 E. III.,’ &c., but ‘est tenus ou agree in n’re livres, ‘est 
tenus adjuge in termes, or such like, which order yet remains in moots at the bar in the 
Inner Temple to this day.” 
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Our last examination of the Year Books was in 1440; let us 
come down fifty years later, to 1490,5 Hen. VII. In the Year 
Book for that year we find fifty-three cases, filling forty-one folios. 
Excluding reporters’ notes, there are probably nine places where 
either court or counsel use “ceo est adjuge” or other like expres- 
sion, — five times with a reference to the year (17 pl. 9; 23 pl. 4, 
bis; 25 pl. 7; 28,pl. 9) and four times without (4 pl. 9; 8 pl. 17; 
15 pl. 14; 38 pl. 3). Inthree other places cases are referred to 
without name, but somewhat more at length (12 pl. 4; 16 pl. 9; 
28 pl. 9); and in 19 pl. 1, the case of Boham v. Bishop of Lin- 
coln, 33 Hen. VI. 12; 34 Hen. VI. 38, was relied on by counsel, 
but repudiated by Bryan, C. J., who said the law would not be held 
as it was there. 

The last year which appears in the Year Books is 27 Hen. VIII. 
1535, and of it only three terms are reported. Judicial decisions 
are more frequently cited ; still the references are not numerous. 

Descending a generation, we come across one of the most famous 
and accurate of reporters, and the one perhaps who reported what 
passed in court at the greatest length, Edmund Plowden. The 
first ten cases in his second volume, not including the pleadings, 
fill over fifty folios or one hundred pages, and an examination of 
them yields the following result: Cases cited and stated as author- 
ity, seventeen; legal propositions cited from cases, five; cases 
cited but disallowed, two; in all, twenty-four cases referred to. 

It is fair to remark, however, that in other reporters of the same 
period a somewhat larger number of references to decisions will be 
found, and that Plowden himself in one place speaks of his having. 
omitted “many good cases” referred to by the judges. 

The practice of citation blossomed out in Lord Coke. Open- 
ing in the middle of his reports, we find in the first twenty-five 
folios of the seventh volume, two hundred and twenty-eight (228) 
references to cases, — an average twenty times greater than that 
of Plowden. 

Although later judges and writers have not been so prolific as 
Lord Coke, yet the importance attached to precedents has dimin- 
ished but little since his time, and, as said above, the rule of the 
common law is that, aside from their intrinsic merits as the ex- 
pression of the opinion of able and learned persons, the actual 
decisions of a court are of great weight with that court and all 


co-ordinate courts, and are absolutely binding upon all inferior 
courts. 
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‘ 


It seems impossible to give the force of judicial precedents in 
the common law more exactly; they have great weight, but not 
irresistible weight. Their decisions can be (and I mean can be 
according to the theory of the common law) overruled or not 
followed. Any attempt at more precise determination would 
result simply in a theory by the particular writer as to what would 
be desirable rules, and not of what are in fact the principles which 
govern.! 

The circumstance that in the English law precedents are to be 
generally but not always followed, and that no rules have been, or 
apparently can be, laid down to determine the matter precisely, 
shows how largely the English law is the creation of judges, for — 
they not only make the precedents, but say when the precedents 
shall be followed or departed from. 

The House of Lords, however, according to modern theory, is 
absolutely bound to follow its own precedents.?_ This notion is not 
an ancient one. In 1760 the House in Pelham v. Gregory, 3 Bro. 
P. C. (Toml. ed.) 204, overruled its decision made in 1736, in Brett 
v. Sawbridge, Id. 141, on a question of remoteness. But in 1827, 
_ in Fletcher v. Sondes, 1 Bligh, n. s. 144, 249, Lord Eldon declared 
that the House was bound by Bishop of London v. Ffytche, 2 Bro. 
P. C. (Toml. ed.) 211, which was the last case where peers, not 
learned in the law, voted, and in which the courts of Common Pleas 
and King’s Bench were overruled by a vote of nineteen to eighteen. 

But in 1821, in the case of Perry v. Whitehead, 6 Ves. 544, 548, 
Lord Eldon said that “a rule of law laid down by the House of 
Lords must remain till altered by the House of Lords.” As late 
as 1852 Lord St. Leonards expressed an opinion that the House 
was not bound by any rule of law which they might lay down, - 
Bright v. Hutton, 3 H. L. C. 341; and in 1860, in A. G. v. Dean 
and Canons of Winsor, 8 H. L. C. 369, 459, Lord Kingsdown re- 
served his opinion upon the question ; but during this time Lord 
Campbell was reiterating that the House could not change the 
rules of law it had laid down. 3 H.L. C. 391; 8 H. L. C. 391, 392; 


1 The best statement of the circumstances which add to or diminish the weight of 
precedents is to be found in Ram on Judgments. 

2 No such doctrine governs the Judicial Committee of the Privy Council, which is 
for colonial and certain other matters an ultimate court of appeal. Thus the decision 
that a colonial legislature had a common-law power to punish contempt, which was 
made in Beaumont v. Barrett, 1 Moore, P. C. 59 (1836), was overruled by Keilley v. 
Carson, 4 Moore, P. C. 63 (1842), the same judge, Baron Parke, delivering the opinion 
in both cases. 
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9 H. L. C. 338, 339. Lord Campbell’s view seems to have pre- 
vailed. See Mersey Docks Trustees v. Gibbs, L. R. 1 H. L. 125, 
per Lord Wensleydale ; Hadfield’s Case, L. R. 8 C. P. 313. 

The most striking difference in the Common and Civil Law, at 
least as the latter is administered on the Continent, is that under 
the Civil Law a judge is at liberty to disregard the decision of a 
higher court. In the Common Law this is never done unless the 
higher court has committed a palpable error, as for example in 
Drummond v. Drummond, L. R. 2 Eq. 335, where Lord Westbury 
had decided a case in ignorance of a statute. The only other case 
I recall in England is Hensman v. Fryer, L. R. 3 Ch. 420, where 
the ruling of Lord Chelmsford, C., that specific devises and pecu- 
niary legacies should abate pro rata, has been repudiated by all the 
Vice Chancellors before whom the question has since come. Collins 
v. Lewis, L. R. 8 Eq. 708 ; Dugdale v. Dugdale, L. R. 14 Eq. 234; 
Tomkins v. Colthurst, 1 Ch. D. 626; Farquharson v. Floyer, 3 
Ch. D. 109. This was not the case of forgetting a statute, but of 
a sheer blunder. All the recent writers agree that this was so. 

In the United States the general rule and practice as to the 
weight due to a precedent in the court which made it or in a court 
of co-ordinate jurisdiction is substantially the same as in England. 
Naturally, considering the character of the people and of insti- 
tutions, the weight attached to judicial precedent is somewhat 
less than in England, but the difference will hardly admit of any 
precise definition, and it does not seem worth while to attempt it. 

The House of Lords will not overrule its own decisions. No such 
doctrine prevails in America; the highest courts of the respective 
States, as well as the Supreme Court of the United States, all con- 
sider that they have the power to depart from their former rulings, 
however inexpedient it may be to exercise it. The Supreme Court 
of the United States has overruled its previous decisions in ques- 
tions of the gravest moment. Thus in 1825 that court decided 
that the Admiralty Jurisdiction did not extend on the great rivers 
above the ebb and flow of the tide, and reaffirmed the doctrine in 
1837. But in 1851 it overruled those cases, and held that the 
Admiralty extended over the great rivers wherever actually naviga- 
ble. Again in the Legal Tender Cases that court in 1871 changed 
the ruling which it had made in 1870. Great feeling prevailed 
in some quarters as to the supposed mode in which this change 
had been brought about; but the power of the court was not 
questioned. | 
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The same rule as to the duty of a lower court to follow a prece- 
dent established by a higher court prevails in Americaas it does in 
England. 

It has been said in the United States that a judgment made by an 
equally divided court, though conclusive in the particular case, 
should have no weight attached to it as a precedent. See Bridge 
v. Johnson, 5 Wend. 342, 372; People v. Mayor of New York, 
25 Wend. 252, 256; Etting v. Bank of United States, 11 Wheat. 
59, 78. 

There are several questions within the domain of the Common 
Law on the effect of precedents. For instance: What is the degree 
of authority, in the courts of one jurisdiction, of the decisions in 
courts of other jurisdictions, as compared, on the one hand, with 
the decisions of the former courts themselves, and on the other 
hand with dicta of judges, or the writings of non-judicial persons? 
My learned colleague, Professor Wambaugh, has some valuable 
suggestions on this in the ninth chapter of his treatise on the 
Study of Cases. Again: What is the weight attributed in the 
United States to the decisions of the English courts made (1) be- 
fore the planting of the Colonies; (2) between the planting 
of the Colonies and the American Revolution; (3) since the 
Revolution? So again: What authority in the Federal courts of 
the United States is attributed to the decisions of the courts of 
a State as determining the law of that State? Or, finally: Are 
judicial decisions to be considered as making new law, or as simply 
declaring law previously existing? But to discuss these here would 
exceed all reasonable limits. 


John Chipman Gray. 
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EXECUTORS. 


T the present day executors and administrators hold the assets 
of the estate in a fiduciary capacity. Their rights and liabili- 
ties in respect of the fund in their hands, are very like those 
of trustees. But this way of regarding them is somewhat modern. 
I wish to call attention to several changes in the law which have 
taken place at different times and without reference to each other, 
for the purpose of suggesting that they are witnesses of an older 
condition of things in which the executor received his testator’s 
assets in his own right. As usually is the case with regard to a 
collection of doctrines of which one seeks to show that they point 
to a more general but forgotten principle, there can be found a 
plausible separate explanation for each or for most of them, which 
some, no doubt, will regard as the last word to be said upon the 
matter. 

I have shown elsewhere that originally the only person liable 
to be sued for the debts of the deceased, if they were disputed and 
had not passed to judgment in the debtor’s lifetime, was the heir.! 
In Glanville’s time, if the effects of the ancestor were not sufficient 
for the payment of his debts the heir was bound to make up the 
deficiency out of his own property.? In the case of debts to the 
king, this liability continued as late as Edward III,° royalty like 
religion being a conservator of archaisms. The unlimited liability 
was not peculiar to England. While it continued we may con- 
jecture with some confidence that a judgment against the heir was 
not confined to the property which came to him from his ancestor, 
and that such property belonged to him outright. At a later date, 
M. Viollet tells us, the French customary law borrowed the benefit 
of inventory from the Roman law of Justinian. The same process 


1 Early English Equity, 1 Law Quart. Rev. 165. The Common Law, 348. Bracton 
407 4, 61, 98 a, 101 a, 113 4. The article referred to in the Law Quarterly Review 
shows the origin and early functions of the executor. It is not necessary to go into them 
here. 

2 “Si vero non sufficiunt res defuncti ad debita persolvenda, tunc quidem heres 
ejus defectum ipsum de suo tenetur adimplere: ita dico si habuerit ztatem heres 
ipse.” Glanville, Lib. 7, c. 8. Regiam Majestatem, Book 2, c. 39, § 3. 

3 2 Rot. Parl. 240, pl. 35. St. 3 Ed.I., c. 19. 

* Ass. Jerus., Bourgeois, ch. cxciii. 2 Beugnot, 130. Paul Viollet, Hist. du Droit 
Frang., 2d ed. 829. 
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had takén place in England before Bracton wrote. But in the 
earliest sources it looks as if the limitation of liability was worked 
out by a limitation of the amount of the judgment, not by confining 
the judgment to a particular fund. 

As was shown in the article above referred to, the executor took 
the place of the heir as universal successor within the limits which 
still are familiar, shortly after Bracton wrote. His right to sue 
and the right of others to sue him in debt seemed to have been 
worked out at common law.? It hardly needs argument to prove 
that the new rights and burdens were arrived at by treating the 
executor as standing in the place of the heir. The analogy relied 
on is apparent on the face of the authorities, and in books of a 
later but still early date we find the express statement, executores 
universales loco heredts sunt,’ or as it is put in Doctor and Student, 
“the heir, which in the laws of England is called an Executor.” 

Now when executors thus had displaced heirs partially in the 
courts, the question is what was their position with regard to the 
property in their hands. Presumably it was like that of heirs at 
about the beginning of the fourteenth century, but I have had to 
leave that somewhat conjectural. The first mode of getting at an 
answer is to find out, if we can, what was the form of judgment 
against them. For if the judgment ran against them personally, 
and was not limited to the goods of the deceased in their hands, 
it is a more than probable corollary that they held those assets in 
their own right. The best evidence known to me is a case of the 
year 1292, (21 Ed. I.) in the Rolls of Parliament Margery 


1 Viollet, op. cit. The Common Law, 347, 348. “ Hzres autem defuncti tenebitur 
ad debita preadecessoris sui acquietanda eatenus quatenus ad ipsum pervenerit, sci. de 
hereditate defuncti, et non ultra,” &c. Bracton, 61 a. 

“ Notandum tamen est, quod nullus de antecessoris debito tenetur respondere ultra 
valorem huius, quod de eius hereditate dignoscitur possidere.” Somma, Lib. 2, c. 22, 
§ 5, in 7 Ludewig, Reliq. Manuscript. 308, 309. Grand Coustum. c. 88. Compare also 


St. Westm. II. (13 Ed. I.) c. 19, as to the liability of the ordinary ; “ Obligetur decetero 


Ordinarius ad respondendum de debitis, quatenus bona defuncti sufficiunt, eodem modo 
quo executores hujusmodi respondere tenerentur si testamentum fecisset.” See the 
cases stated below. I know of no early precedents or forms of judgments against 
heirs. I wish that Mr. Maitland would give the world the benefit of his knowledge 
and command of the sources on the matter. Later the judgments against heirs was 
limited to assets descended. Townesend, Second Book of Judgments, 67, pl. 26. 

2 Y. B. 20 & 21 Ed. I. 374, 30 Ed. I. 238. 11 Ed. III. 142. Id. 186. (Rolls ed.) 

8 Lyndwood, Provinciale. Lib. 3, Tit. 13. c. 5. (Statutum bone memoria), note at word, 
Intestatis. Dr. & Stud. Dial. 1, c. 19. 

* 1 Rot. Parl. 107,108. It may be remarked, by the way, that an excellent example 
of trustee process will be found in this case. , 
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Moygne recovered two judgments against Roger Bertelmeu as 
executor of William the goldsmith. In the first case he admitted 
the debt and set up matter in discharge. This was found against 
him except as to £60, as to which the finding was in his favor, 
and the judgment went against him personally for the residue. 
In the second case the claim was for 200 marks, of which the 
plaintiffs husband had endowed her ad ostium ecclesie. The de- 
fendant pleaded that the testator did not leave assets sufficient to 
satisfy his creditors. The plaintiff replied that her claim was pre- 
ferred, which the defendant denied. The custom of boroughs 
was reported by four burgesses to be as the plaintiff alleged, and 
the plaintiff had a judgment against the defendant generally. The 
defendant complained of these judgments in Parliament, and as- 
signed as error that there came to his hands only £27 at most, 
and that the two judgments amounted to £40 and more. The 
matter was compromised at this stage, but enough appears for my 
purposes. If the defendant was right in his contention, it would 
follow in our time that the judgment should be de bonis ‘estatoris, 
yet it does not seem to have occurred to him to make that sugges- 
tion. He assumed, as the court below assumed, that the judgment 
was to go against him personally. The limitation for which he 
contended was in the amount of the judgment, not in the fund 
against which it should be directed. 

There is some other evidence that at this time, and later, the 
judgment ran against the executor personally, and that the only 
limitation of liability expressed by it was in the amount. In the 
first case known to me in which executors were defeated on a plea 
of plene administravit it was decided that the plaintiff should re- 
cover of the defendants “ without having regard to whether they 
had to the value of the demand.”! Afterwards it was settled that 
in such cases the judgment for the debt should be of the goods of 
the deceased, and that the judgment for the damages should be 
general.? But whether the first case was right in its day or not, 
the material point is the way in which the question is stated. The 
alternatives are not a judgment de bonis testatoris and a general 
judgment against the defendants, but a judgment against the de- 
fendants limited to the amount in their hands, and an unlimited 
judgment against them. 


1 Y. B. 17 Ed. III. 66, pl. 83. 

2 Y. B. 11 Hen. IV. 5, pl. 11. Skrene in 7 Hen. IV. 12, 13, pl. 8. Martin in 9 Hen. 
VI. 44, pl. 26. Danby in 11 Hen. VI. 7,8 pl. 12. Dyer, 324, pl. 2. 1 Roll. Abr. 931, 
D. pl. 3. « Wms. Saund. 336, n. ro. 
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But if it be assumed that a trace of absolute ownership still was 
shown in the form of the judgment, when we come to the execution 
we find a distinction between the goods of the testator and those 
of the executor already established. In 12 Edward III.a judgment 
had been recovered against a parson, who had died. His executors 
were summoned, and did not appear. Thereupon the plaintiff had 
fieri facias to levy on the chattels of the deceased in the executors’ 
hands (de lever ses chateux gil avoient entre mayns des biens la 
mort), and on the sheriff returning that he had taken 20s. and that 
there were no more, execution was granted of the goods of the 


deceased which the executors had in their hands on the day of - 


their summons, or to the value out of the executors’ own goods if 
the former had been eloigned.! 

I now pass to two other rules of law for each of which there is 
a plausible and accepted explanation, but which I connect with 
each other and with my theme. In former days, I was surprised 
to read in Williams on Executors, that the property in the ready 
money left by the testator “ must of necessity be altered; for when 
it is intermixed with the executor’s own money, it is incapable of 
being distinguished from it, although he shall be accountable for 
its value.”2 What right, one asked oneself, has an executor to 
deal in that way with trust funds? In this Commonwealth at least 
the executor would be guilty of a breach of duty if he mingled 
money of his testator with his own. Another passage in Williams 
shows that we must not press his meaning too far. It is stated 
that money of the testator which can be distinguished does not 
pass to a bankrupt executor’s assignee.? The principal passage 
merely was repeated from the earlier text-books of Wentworth and 
Toller. In Wentworth the notion appears to be stated as a conse- 
quence of the difficulty of distinguishing pieces of money of the 
same denomination from each other,—a most impotent reason.* 
There is no doubt that similar arguments were used in other cases 
of a later date than Wentworth.® But I prefer to regard the rule 


1 Y. B. 13 Ed. III. 398-401 (A.D. 1338), acc. 2 Rot. Parl. 397, No. 110 (Ed. III). 
See also the intimation of Wychingham, J., in 40 Ed. III. 15, pl. 1. Fleta, Lib. 2, c. 
57, § 6. 

2 1 Wms. Exors. (7th ed.) 646. In the ninth edition this is qualified slightly by the 
editor in a note. (gth ed.) 566, 567 and n. (p). 

8 1 Wms. Exors. gth ed. 559. Howard v. Jemmett, 2 Burr. 1368, 1369, note; Farr z. 
Newman, 4T. R. 621, 648. 

4 Wentworth, Executors (14th ed. Philadelphia, 1832), 198. 

5 Whitecomb v. Jacob, 1 Salk. 160; Ford v. Hopkins, 1 Salk. 283, 284; Ryall v. 
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as a survival, especially when I connect it with that next to be 
mentioned. 

As late as Lord Ellenborough’s time it was the unquestioned 
doctrine of the common law that the executor was answerable abso- 
lutely for goods which had come into his possession, and that he 
was not excused if he lost them without fault, for instance, by rob- 
bery.! Now it is possible to regard this as merely one offshoot of 
the early liability of bailees which still lingered alive, although the 
main root had rotted and had been cut a century before by Chief 
Justice Pemberton, and by the mock learning of Lord Holt.? It is 
explained in that way by Wentworth,? who wrote before the early 
law of bailment had been changed, but with some suggestions of 
difference and mitigation. If this explanation were adopted we 
only should throw the discussion a little further back, upon the 
vexed question whether possession was title in primitive law. But 
it is undeniable that down to the beginning of this century the 
greatest common-law judges held to the notion that the execu- 
tor’s liability stood on stronger grounds than that of an ordinary 
bailee, and this notion is easiest explained as an echo of a time 
when he was owner of the goods, and therefore absolutely account- 
able for their value. In the Chancery, the forum of trusts, it is 
not surprising to find a milder rule laid down at an earlier date, 
and no doubt the doctrine of equity now has supplanted that of the 
common law. 

There is no dispute, of course, that in some sense executors and 
administrators have the property in the goods of the deceased.’ I 
take it as evidence how hard the early way of thinking died that as 
late as 1792, the King’s Bench were divided on the question whether 
a sheriff could apply the goods of a testator in the hands of his 
executor in execution of a judgment against the executor in his 
own right, if the sheriff was notified after seizure that the goods 
were effects of the testator. As might have been expected the 


Rolle, 1 Atk. 165,172; Scott v. Surman, Willes, 400, 403, 404. Rightly condemned 
qguoad hoc in Re Hallett’s Estate, 13 Ch. D. 696, 714,715. See also Miller v. Race, 
1 Burr. 452, 457, S.C. 1 Sm. L. C. 

1 Crosse z. Smith, 7 East, 246, 258. 

2 King v. Viscount Hertford, 2 Shower, 172; Coggs v. Bernard, 2 Ld. Raym. 909. 
The Common Law, Lect. 5, esp. p. 195. Morley v. Morley, 2 Cas. in Ch. 2. 

8 Executors (14th ed.), 234. 

4 Lord Hardwicke in Jones v. Lewis, 2 Ves. Sen. 240, 241 (1751); Job v. Job, 6 Ch. 
D. 562; Stevens v. Gage, 55 N. H.175. See Morley v. Morley, 2 Cas. in Ch. 2 (1678). 

5 Com. Dig. Administration (B. 10). Cf., Wms. Exors. (gth ed.) 558. 
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judgment was that the sheriff had not the right, but Mr. Justice 
Buller delivered a powerful dissent.1_ A little earlier the same 
court decided that a sale of the testator’s goods in execution of 
such a judgment passed the title, and Lord Mansfield laid it down 
as clear that an executor might alien such goods to one who knew 
them to be assets for the payment of debts, and that he might alien 
them for a debt of his own. He added, “If the debts had been 
paid the goods are the property of the executor.” ? 

Another singular thing is the form of an executor’s right of 
retainer. ‘If an executor has as much goods in his hands as his 


own debt amounts to, the property of those goods is altered and | 
rests in himself; that is, he has them as his own proper goods. 


in satisfaction of his debt, and not as executor.”® This proposi- 
tion is qualified by Wentworth, so far as to require an election 
where the goods are more than thedebt.* But the right is clear, 
and if not exercised by the executor in his lifetime passes to his 
executor... So when an executor or administrator pays a debt of 
the deceased with his own money he may appropriate chattels to 
the value of the debt.6 A right to take money would not have 
seemed strange, but this right to take chattels at a valuation zm pazs 
without judgment is singular. It may be a survival of archaic 
modes of satisfaction when money was scarce and valuations in 
the country common.’ But it may bea relic of a more extensive 
title. 

The last fact to be considered is the late date at which equity 
fully carried out the notion that executors hold the assets in trust. 
In 1750, in acase where one Richard Watkins had died, leaving 
his property to his nephew and nieces, Lord Hardwicke, speaking 
of a subsequently deceased nephew, William Watkins, said that he 
“had no right to any specific part of the personal estate of Richard 
whatever; only a right to have that personal estate accounted 
for, and debts and legacies paid out of it, and so much as should 


1 Farr v. Newman, 4 T. R. 621. 

2 Whale v. Booth, 4 Doug. 36, 46. See 1 Wms. Exors. (oth ed.) 561, note. 

8 Woodward v. Lord Darcy, Plowden, 184, 185. : 

4 Executors, (14th ed.) 77, 198, 199. 

5 Hopton v. Dryden, Prec. Ch. 179. Wentw. Exors. (14th ed.) 77, note, citing 11 
Vin. Abr. 261, 263; Croft v. Pyke, 3 P. Wms. 179, 183; Burdet v. Pix, 2 Brownl. 50. 

6 Dyer, 2a. Elliott vs Kemp, 7 M. & W. 306, 313. 

7 See, e.g., the application of the trusteed wool to the judgment in 1 Rot. Parl. 108. 
Assignment of dower & /a pluis beale, Litt. § 49. Delivery of debtor’s chattels by 
sheriff, St. Westm. II. c. 18. Kearns v. Cunniff, 138 Mass. 434, 436. 
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be his share on the whole account paid to him; which is only a 
debt, or in the nature of a chose in action due to the estate of 
William.”! In M’Leod v. Drummond? Lord Eldon says that Lord 
Hardwicke “ frequently considered it as doubtful, whether even in 
the excepted cases any one except a creditor, or a specific legatee, 
could follow” the assets in equity. On the same page, Hill v. 
Simpson, 7 Ves. 152 (1802), is said to have been the first case 
which gave that right to a general pecuniary legatee® Hill v. 
Simpson lays it down that executors in equity are mere trustees 
for the performance of the will, but it adds that in many respects 
and for many purposes third persons are entitled to consider them 
absolute owners. Toward the end of the last century their fidu- 
ciary position began to be insisted on more than had been the 
case, and the common-law decisions which have been cited helped 
this tendency of the Chancery. 

The final step taken was taken in M’Leod v. Drummond,° when 
Lord Eldon established the rights of residuary legatees. “It is 
said in Farr v. Newman that the residuary legatee is to take the 
money, when made up: but I say, he has in a sense a lien upon 
the fund, as it is; and may come here for the specific fund.” * 


Oliver Wendell Holmes. 


1 Thorne v. Watkins, 2 Ves. Sen. 35, 36. 

2 17 Ves. 152, 169 (1810). 

8 See also M’Leod v. Drummond, 14 Ves. 353, 354- 

4 P. 166. Note the recurrence with a difference to their original position in the early 
Frankish law. 1 Law Quart. Rev. 164. 

5 See also Scott v. Tyler, 2 Dickens, 712, 725, 726. 

6 17 Ves. 152, 169. 

7 See Marvel v. Babbitt, 143 Mass. 226; Pierce v. Gould, 143 Mass. 234, 235; 
Mechanics’ Savings Bank v. Waite, 150 Mass. 234, 235. 

I made the decree appealed from in Foster v. Bailey, 157 Mass. 160, 162. The par- 
ticular form which it took, allowing the defendant, the administrator of an administra- 
tor, to retain one share of stock and a savings-bank book as security for what might be 
found due to his intestate on the settlement of his account, and directing him to hand 
over the rest of the assets, was consented to, in case the defendant had a right to retain 
anything. I made the decree on the assumption that the change in the position of exec- 
utor and administrator which I am considering left their rights undisturbed. Of course 
if the liability were only to account for a balance, the executor of an executor would 
not be bound to hand over anything more, and could not be compelled to pay anything 
until the balance was settled. His duty, when established, would not be to deliver 
specific property, but to pay a sum of money. I do not know what evidence can be 
found on this point. It is fair to mention that the plea offered in 30 Ed. I. 240, by 
executors of executors, was that, “ We held none of the goods of the deceased on the 
day when this bill was delivered.” But that may be no mere than a general form. 
“Bonz” probably only meant property. . 
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SPECIALTY CONTRACTS AND EQUITABLE 
DEFENCES. 


it has been often said that a seal imports a consideration, as if 

a consideration were as essential] in contracts by specialty as 
it is in the case of parol promises. But it is hardly necessary to 
point out the fallacy of this view. It is now generally agreed that 


the specialty obligation, like the Roman stipulatio, owes its validity . 


to the mere fact of its formal execution. The true nature of a 
specialty as a formal contract was clearly stated by Bracton: — 


“ Perscripturam vero obligatur quis, ut si quis scripserit alicui se debere, 
sive pecunia numerata sit sive non, obligatur ex scriptura, nec habebit 
exceptionem pecuniz non numerate contra scripturam, quia scripsit se 
debere.””} 


Bracton’s statement is confirmed by a decision about a century 
later. The action was debt upon a covenant to pay £100 to the 
plaintiff upon the latter’s marrying the defendant’s daughter. It 
was objected that this being a debt upon a covenant touching 
marriage was within the jurisdiction of the spiritual court. But 
the common-law judges, while conceding the exclusive jurisdiction 
of the spiritual court if the promise had been by parol, gave judg- 
ment for the plaintiff, because this action was founded wholly upon 
the deed.? In another case it is said: “In debt upon a contract 
the plaintiff shall show in his count for what consideration (cause) 
the defendant became his debtor. Otherwise in debt upon a 
specialty (obligation), for the specialty is the contract in itself.” ® 

The specialty being the contract itself, the loss or destruction 
of the instrument would logically mean the loss of all the obligee’s 
rights against the obligor. And such was the law. “If one loses 
his obligation, he loses his duty.”* ‘Where the action is upon a 
specialty, if the specialty is lost, the whole action is lost.”® The 


1 Bracton, 100, b. 

* Y. B. 45 Ed. IIL. 24-30. To the same effect, Fitz. Ab. Dett. 166 (19 Rich. II.). 

8 Bellewe (ed. 1569) 111 (8 Rich. II.). 

4 Y. B., 27 Hen. VI. 9-1, per Danby. 

5 Y. B. 24 Ed. III. 24-1, per Shardelowe, with the approval of Stonore, C.J., and 
Wilughby, J. To the same effect, Y. B. 3 Ed. III. 31, b-1; Y. B. 4 Hen. IV. 17-14; 
Y. B. 4 Hen. VI. 17-1; Y. B. 19 Hen. VI. 6-11. 
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injustice of allowing the obligor to profit at the expense of the 
obligee by the mere accident of the loss of the obligation is ob- 
vious. But this ethical consideration was irrelevant in a court of 
common law. It did finally prevail in Chancery, which, in the 
seventeenth century, upon the obligee’s affidavit of the loss or de- 
struction of the instrument, compelled the obligor to perform his 
moral duty.!. A century later the common-law judges, not to be 
outdone by the chancellors, decided, by an act of judicial legisla- 
tion, that if profert of a specialty was impossible by reason of its 
loss or destruction, the plaintiff might recover, nevertheless, upon 
secondary evidence of its contents.? © 

The difference between the ethical attitude of equity and the un- 
moral (not immoral) attitude of the common law in dealing with 
specialty contracts appears most conspicuously in the treatment of 
defences founded upon the conduct of the obligee. As the obli- 
gee, who could not produce the specialty, was powerless at com- 
mon law against an obligor, who unconscionably refused to fulfil 
his promise, so the obligor who had formally executed the instru- 
ment was, at common law, helpless against an obligee who had 
the specialty, no matter how reprehensible his conduct in seeking 
to enforce it. On the other hand, as equity enabled the owner of 
a lost obligation to enforce it against an unjust obligor, so also 
would the Chancellor furnish the obligor with a defence by enjoin- 
ing the action of the obligee, whenever it was plainly unjust for 
him to insist upon his strict legal right. 

Let us examine the usual defences in the light of the authorities. 


1 Equity seems to have proceeded rather cautiously in giving relief in the case of 
lost obligations. In 1579 an obligee obtained a decree against an obligor who had 
wrongfully obtained the specialty. Charnock v. Charnock, Tothill, 267. See also 
King v. Hundon (1615), Hob. 109; Barry v. Style (1625), Latch, 24; Abdee’s Case 
(1625), Latch, 146. In 1625, in Anon. Poph. 205, Latch, 148, s.c , Doderidge, J., said : 
“The grantee of the rent-charge, having now lost his deed, can have no remedy in 
equity, for in this case eguitas sequitur legem.” Jones, J., and Whitlock, J., were of 
the same opinion; Doderidge, J., then added: “If the grantee had lost the deed by a 
casual loss, as by fire, &c., in such a case he shall have remedy in equity.” See to the 
same effect, Barry v. Style, Latch, 24, per Jones, J.,and Abdee’s Case, Latch, 146. The 
earliest reported cases of equitable relief upon lost specialties belong to the last half of 
the seventeenth century. Underwood v. Staney, 1 Ch. Cas. 77; Collet v. Jaques, 1 Ch. 
Cas. 120; Anon. 1 Ch. Cas. 270; Lightlove v. Weeden, 1 Eq. Ab. 24, pl. 7; Sheffield v. 
Castleton, 1 Eq. Ab. 93, pl. 6. . 

2 Read v. Brookman, 3 T. R. 151. This case was wholly without precedent at com- 
mon law, was opposed to the opinion of Lord Hardwicke as expressed in Atkins v. 
Farr, 2 Eq. Ab. 247; Walmesley v. Child, 1 Ves..341, 345; and Whitfield v. Fausset, 
1 Ves. 387, 392, and did not commend itself to Lord Eldon in £x parte Greenway, 6 Ves. 
811, 812; Princess of Wales v. Liverpool, 1 Sw. 114, 119. 
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Fraud. — Startling as the proposition may appear, it is never- 
theless true that fraud was no defence to an action at law upon a 
sealed contract. In 1835,in Mason v. Ditchbourne,! the defendant 
urged as a defence to an action upon a bond, that it had been 
obtained from him by fraudulent representations as to the nature 
of certain property; but the defence was not allowed. Lord 
Abinger said: “ The old books tell us that the plea of fraud and 
covin is a kind of special xox est factum, and it ends ‘and so the 
defendant says it is not his deed.’ Such a plea would, I admit, 
let in evidence of any fraud in the execution of the instrument 


declared upon: as if its contents were misread, or a different deed - 


were substituted for that which the party intended to execute. 
You may perhaps be relieved in equity, but in a court of law it 
has always been my opinion that such a defence is unavailing, 
when once it is shown that the party knew perfectly well the 
nature of the deed which he was executing.” This case was fol- 
‘lowed in 1861 in Wright v. Campbell,? Byles, J., remarking : 
“ Surely, though you shewed the transaction out of which it arose 
to have been fraudulent, yet in an action at /aw, on the deed, that 
would not be available as a /ega/ defence.” 

Under the Common Law Procedure Act of 1854, § 83, 
fraud was pleadable in such cases as an equitable plea; for, from 
very early times, equity would grant a permanent unconditional 
injunction against an action upon a specialty got by fraud.3 

In the United States there are numerous decisions disallowing 
the defence of fraud in an action at law upon a specialty. This 
is still the rule in the Federal courts, and was applied in 1894.5 


1 1M. & Rob. 460, 2 C. M. & R. 720 n. (a) 

22 F.& F. 393. See also Bignold v. Bignold, 1 Mad. Ch. Pr. (3d ed.) 383; Spencer 
v. Handley, 4 M. & Gr. 414, 419. 

8 Savill v. Wolfall (1584), Ch. Cas. Ch. 174, 175; Glanvill v. Jennings, Nels. Ch 
129; Lovell v. Hicks, 2 Y. & C. Ex. 46. 

4 Hartshorn v. Day, 19 How. 211,222; George v. Tate, 102 U. S. 564; Shampean v. 
Connecticut Co., 42 Fed. R. 760; Vandervelden v. Chicago Co, €1 Fed. R. 54; Ken- 
nedy v. Kennedy, 2 Ala. 571, 592; Halley v. Younge, 27 Ala. 203; White v. Watkins, 
23 Ill. 480, 482, 483; Gage v. Lewis, 68 Ill. 604, 613; Huston v. Williams, 3 Blackf. 
170; Scott v. Perrin, 4 Bibb, 360; Montgomery v. Tipton, 1 Mo. 446; Burrows v. Alter, 
7 Mo. 424; Rogers v. Colt, 1 Zab. 704; Stryker v. Vanderbilt, 1 Dutch. 482 (see also 
Connor v. Dundee Works, 50 N. J. 257, 46 N. J. Eq. 576); Vrooman v. Phelps, 2 
Johns. 177; Dorr v. Munsell, 13 Johns. 430; Franchot v. Leach, 5 Cow. 506; Cham- 
pion v. White, 5 Cow. 509; Dale v. Roosevelt, 9 Cow. 307; Belden v. Davies, 2 Hall, 
433; Guy v. McLean, 1 Dev. 46; Greathouse v. Dunlap (Ohio), 3 McL. 302, 306; 
Wyche v. Macklin, 2 Rand. 426. 

5 Vandervelden v. Chicago Co., 61 Fed. R. 54. 
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But nearly all, if not ail of the State decisions just cited, have lost 
their force by reason of statutory changes, so that the obligor is no 
longer required to resort to equity for relief. In a few States, 
chiefly in those where there was, in the early days, no Court of 
Chancery, the defence of fraud was allowed to a specialty obligor 
without the aid ofa statute.1 

Illegality. —If the illegality of a contract under seal appeared 
on the face of the instrument, no court would sanction the obvious 
scandal of a judgment in favor of the obligee.2 But if the spe- 
cialty was irreproachable according to its tenor, the common law, 
prior to 1767, did not permit the obligor to defeat the obligee by 
showing that the instrument was in fact given for an illegal or im- 
moral purpose.®? The only remedy of the obligor was a bill in 
equity for an injunction against the action at law. Such bills were 
very common.! 

But the common-law rule was changed in 1767 by Collins v. 
Blantern ® which sanctioned the /ega/ defence of illegality. The 
opinion of the court delivered by Wilmot, C. J., bears the unmistak- 
able signs of an innovation. ‘“ We are all of opinion that the bond 
is void ab initio by the common law, by the civil law, moral law, 
and all law whatever.” And yet the learned judge was unable to 
cite a single authority. ‘I should have been extremely sorry if 
this case had been without remedy at common law. L£st bond judicis 
ampliare jurisdictionem.” This decision, being before the Revolu- 
tion, was naturally followed in this country. 

Failure of Consideration. — As fraud and illegality were not legal 
defences to an action upon a specialty, no one will be surprised 


1 Union Bank v. Ridgely, 1 Har. & G. 324, 416; Edelin v. Sanders, 8 Md. 118, 131; 
Dorsey v. Monnett (Md. 1890) 20 Atl. R. 196; Partridge v. Messer, 14 Gray, 180; Milli- 
ken v. Thorndike, 103 Mass. 382; Stubb v. King, 14 S. & R. 206, 208; McCulloch v. 
McKee, 16 Pa. 289; Phillips v. Potter, 7 R. I. 289; Gray v. Hankinson, 1 Bay, 278 ; 
Means vz. Brickett, 2 Hill, Ch. 657. 

2 Y. B. 2 Hen. IV. 9-44; Thompson v. Harvey, Comb. 121; Taylor v. Clarke, 
2 Show. 345; Norfolk v. Eliiott, 1 Lev. 209, Hard. 464, $ c. ; 

8 Macrowe’s Case (1585), Godb. 29, pl. 38; Brook v. King (1588), 1 Leon. 73; 
Jones’s Case, t Leon. 203; Oldbury v. Gregory (1598), Moore, 564 (semd/e) ; Jenk. Cent. 
Cas. 108; Law v. Law (1735), Cas. t. Talb. 140. See also Andrews v. Eaton (1729), 
Fitzg. 73; Downing v. Chapman (1765), 9 East, 414, n. (a). 

4 Tothill (ed. 1649), 26, 26, 27, 27; Tothill (ed. 1671), 27, 81, 84, 86; 1 Vern. 348, 
411, 412, 475; 2 Vern. 70, 291, 652, 764; Blackwell v. Redman, 1 Ch. Rep. 88; Hall z. 
Potter, 3 Lev. 411 ; Kemp v. Coleman, 1 Salk. 156; Law v. Law, 3 P. Wms. 391; Raw- 
den v. Shadwell, Amb. 269; Newman z. Franco, 2 Anst. 519; Andrew r. Berry, 3 Anst. 
634; Harrington v. Duchatel, 1 Bro. C. C. 124. 

5 2 Wils. 341. 
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to find that the rule was the same as to failure of consideration. 
The doctrine is explicitly stated by Bracton: “ Nec habebit excep- 
tionem pecuniae non numeratae contra scripturam.”! A case of 
the time of Henry VI.? illustrates pointedly the purely equitable 
nature of the obligor’s relief, and also the possibly limited scope 
of that relief. The obligor, being sued at law, applied to the 
Chancellor for relief, on the ground that he had not received any 
part of the expected equivalent for which he had executed his bond. 
The Chancellor consulted the judges of both Benches, who were all 
of opinion, that in conscience the obligee ought to surrender the 


bond or execute a release. The Chancellor made a decree accord- | 


ingly against the obligee.? The latter, however, refused to give up 
the bond or to release it, and was thereupon committed to the 
Fleet for contempt. He persisted however, although in prison, in 
the prosecution of his action at law, and the same judges of the 
Common Bench, who had advised the Chancellor to make his 
decree against the obligee, now gave judgment at law in his favor. 
The judges were clearly right both as to their advice and their 
subsequent judgment. Equity acts 7 personam, not in rem. The 
Chancellor could imprison the obligee for disobedience of his 
decree, but he could not nullify the bond. After 1854 obligors 
could make use of the statutory equitable plea of failure of consider- 
ation, which was an absolute bar to the action. 

The English rule against the admissibility of failure of consider- 
ation as a defence at law was followed in this country in a number 
of early decisions; * but, by statute, these decisions no longer govern 
except in the Federal Courts.® 


1 Bracton, 100, b. 

2 Y. B. 37 Hen. VI. 13-3. 

3 See also Savell v. Romsden (Ed. VI.), 1 Cal. Cl. cxxxi; Tourville v. Naish, 3 P. 
Wms. 307. 


_ 4 Hartshorn v. Day, 19 How. 211, 222; Leonard v. Bates, 1 Blackf. 172; Huston v- 


Williams, 3 Blackf. 170,171; Fitzgerald v. Smith, 1 Ind. 310, 313; Bates v, Hinton, 
4 Mo. 78; Hoitt v. Holcomb, 23 N. H. 535, 554; Doolan v. Sammis, 2 Johns. 179 n. ; 
Dorr v. Munsell, 13 Johns. 430; Parker v. Parmele, 20 Johns. 130. The opposite rule 
was adopted in South Carolina, Gray v. Handkinson, 1 Bay, 278; Adams v. Wylie, 
1 N. & Mc. 78; Tunno vw. Fludd, 1 McC. 121; and in Pennsylvania, McCulloch vw. 
McKee, 16 Pa. 289. 

5 The framers of the New York statute, 2 Rev. St. 406, § 77, seem not to have dis- 
criminated between the failure of an expected consideration, and the absence of a con- 
sideration where none was intended. By making the seal “ only presumptive evidence 
of a sufficient consideration which may be rebutted,” they not only let in an equitable 
defence at law, but also abolished gratuitous sealed obligations altogether. 


\ 
| 


q 

4 H 

4 
ig 

‘ 

{ 

| 

i 

H 


54 HARVARD LAW REVIEW. 


Payment. — How completely ethical considerations were ignored 
by the common-law judges in dealing with formal contracts, is 
shown by the numerous cases deciding that a covenantor who had 
paid the full amount due, but without taking a release, must, never- 
theless, pay a second time, if the obligee was unconscionable enough 
to bring an action on the specialty.!. Nay, more, even though the 
specialty was upon payment surrendered to the obligor, the latter 
was still not safe unless he cancelled or destroyed the specialty. 
For, if the obligee should afterwards get possession of the instru- 
ment, even by a trespass, the obligor, notwithstanding the payment, 
the surrender, and the trespass, would have no defence to an action 
at law by the obligee, “ because of the mischief that would befall 
the plaintiff if one should be received to avoid an obligation by such 
averment by bare words, and also because there is no mischief to 
the defendant if his plea be true, since he may have a writ of Tres- 
pass for the carrying off of the obligation, and recover damages for 
the loss sustained in this action.” 2 

As in the case of fraud and illegality, so in the case of payment, 
Equity at length gave relief to the obligor by restraining actions 
at law. In 1483, Chancellor Rotheram asked the advice of the 
judges as to the propriety of issuing an injunction against the 
recognizee in a statute-merchant which had been paid by the re- 
cognizor. The judges were opposed to the injunction, Hussey 
C. J., saying: “It is less of an evil to make obligors pay a second 
time for their negligence than to disprove matter of record or 
specialty by two witnesses.” The Chancellor remarked that it was 
the common course in Chancery to grant a subpoena in the case 
of aspecialty. In the end, however, in deference to the judges, 


1 “ And although the truth be, that the plaintiff is paid his money, still it is better to 
suffer a mischief to one man than an inconvenience to many, which would subvert a 
law; for if matter in writing may be so easily defeated and avoided by such surmise 
and naked breath, a matter in writing would be of no greater authority than a matter 
of fact.” Dy. 51. pl. 15. See to the same effect, Anon. (1200) 2 Rot. Cur. Reg. 207 
Y. B. 20 & 21 Ed. 1. 305; Y. B. § Ed. III. 63-106; Y. B. 20 Hen. VI. 28-21; Y. B. 
22 Ed. IV. 51-8; Anon. (1537) Dy. 25, pl. 60; Nichol’s Case (1565),5 Rep. 43, Cro. El. 
455 s.c; Kettleby v. Hales (1684), 3 Lev. 119; Mitchell v. Hawley, 4 Den. 414, 418, 
and the cases cited in the next note. 

2 Y. B. 5 Hen. IV. 2-6; Y. B. 22 Hen. VI. 52-24; Y. B. 37 Hen. VI. 14-3; Y. B. 
5 Ed. IV. 4-10; Y. B. 1 Hen. VII. 14-2; Waberley v. Cockerell, Dy. 51, pl. 12 ; Cross v. 
Powell, Cro. El. 483; Atkins v. Farr, 2 Eq. Ab. 247; Licey v. Licey, 7 Barr, 251, 253. 
In the last case Gibson, C. J., said: ‘“ Even if a bond, thus delivered [te the obligor] 
but not cancelled, come again to the hands of the obligee, though it be valid at law, 
the obligor will be relieved in equity.” 


| | 
| 
‘ 
| 
i| 
1 a 
i] 4 
q 
3 
4 
| | 
i} 
i} 
i) 
i} 
| 
| 
a 
1 
| 
d 
| i 
} 
| 
i 
on 
| 
j 
} 
| 
4 
; 
‘ 
3 
g 
| 


SPECIALTY CONTRACTS AND EQUITABLE DEFENCES. 55 


he declined to issue a subpoena in the case before him, as it con- 
cerned a record obligation, and reserved his judgment as to what 
should be done in the case of a specialty.1_ But the common course 
of relieving the obligor of a paid specialty was adhered to,” and 
was later extended to the case of the paid record obligation.® 

In 1707, by St.4 & 5 Anne, c. 16, § 11, payment without a 
release was made a valid legal defence. 

Accord and Satisfaction. — From time immemorial the accept- 
ance of ‘anything in satisfaction of the damages caused by a tort 
would bar a subsequent action against the wrong-doer.* Accord 
and satisfaction was, likewise, a bar to an action for damages aris- 
ing from a breach of a covenant.> But if the covenant was of such 
a nature as to create a debt, the creditor’s right to maintain an 
action at law was in no wise affected, although he might have 
received, in satisfaction of the debt, property far exceeding in value 
the amount due by the specialty. “There is a difference where a 
duty accrues by the deed in certainty, tempore confectionts scripti, as 
by covenant, bill, or bond to pay a sum of money ; there this certain 
duty takes its essence and operation originally and solely by the 
writing ; and therefore it ought to be avoided by a matter of as 
high a nature, although the duty be merely in the personalty. But 
where no certain duty accrued by the deed, but a wrong or de- 
fault subsequent together with the deed gives an action to recover 
damages, which are only in the personalty ; for such wrong or de- 


1 Y, B. 22 Ed. IV. 6-18. 

2 Y. B. 7 Hen. VII. 12-2; Doct. & St., Dial. I. c. 12, Dial. II. c. 6; Cavendish z. 
Forth, Toth. 90 ; Dowdenay v. Oland, Cro. El. 708 ; Huet v. De la Fontaine, Toth. 273. 
In the Treatise on Subpoena in the appendix to Doct. & St. (18th Ed.) the practice of 
giving equitable relief to the obligor is vigorously attacked by a Sergeant-at-law, who 
says; “I marvel much what authority the Chancellor hath to make such a writ in the 
king’s name, and how he dare presume to make such a writ to let [hinder] the king’s 
subjects to sue his laws, the which the king himself cannot do righteously; . . . and so 
meseemeth that such a‘suit by a subpcena is not only against the law of the realm, but ~ 
also against the law of reason. Also, meseemeth, that it is not conformable to the law 
of God. For the law of God is not contrary in itself, 7 ¢. to say one in one place and 
contrary in another place.” 

3 Clethero v. Beckingham, Toth. 276. 

4 Anon. Y. B. 21 & 22 Ed. I. 586; Y. B. Hen. VI. 25-13; Y. B. 34 Hen. VI. 43-44; 
Andrew v. Boughey, Dy. 75, pl. 23. 

5 Blake’s Case, 6 Rep. 43, b., Cro. Jac. 99 s.c. ; Eeles v. Lambert, Al. 38; Spence v. 
Healey, 8 Ex. 668; Mitchell v. Hawley, 4 Den. 414. 

6 Preston v. Christmas, 2 Wils. 86; Mussey v. Johnson, 1 Ex. 241 ; Steeds v. Steeds, 
22 Q. B. D. 537 ; Savage v. Blanchard, 148 Mass. 348, 350; Mitchell v. Hawley, 4 Den. 
414. 
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fault accord with satisfaction is a good plea.”! In other words, the 
breach of a covenant sounding in damages, like the breach of 
an assumpsit, seems to have been conceived of as a tort; ? whereas 
a specialty debt was the grant by deed of an immediate right, 
which must subsist until either the deed was cancelled or there 
was a reconveyance by a deed of release. This continued the rule 
at common law until 1854, when the specialty debtor was, by 
statute, allowed to bar the satisfied creditor by a plea on equitable 
grounds; ® for he was plainly entitled before this time to a perma- 
nent unconditional injunction.$ 

Discharge of Surety.— It is a familiar doctrine of English law 
that a creditor, who agrees to give time to a principal debtor, 
thereby discharges the surety unless he expressly reserves his right 
against the latter. But if the surety’s obligation was under seal, his 
only mode of resisting the creditor on the ground of such indul- 
gence was by applying to a Court of Equity for an injunction.® He 
had no degal defence to the creditor’s action.6 The rule was the 
same in England, and in a few of our States, where the principal 
and surety were co-makers of a promissory note.’ 

The English statute of 1854, introducing pleas on equitable 
grounds, now gives the surety an equitable defence at law. And, 
generally, in this country the defence has been allowed to actions 
on notes without the aid of a statute.§ 


1 Blake’s Cas. 6 Rep. 43, b. 

2 “ And when it [the covenant] is broken, the action is not founded merely upon the 
specialty as if it were a duty, but savors of trespass, and therefore an accord is a good 
plea to it.” Eeles v. Lambert, Al. 38. “But the cause of action accrues by the tort 
subsequent.” Rabbetts v. Stoker, 2 Roll. R. 187, 188. “Covenant is executory and 
sounds only in damages, and a tort, which (as it seems) dies with the person,” per 
Baldwin, J., in Anon. Dy. 14. See also Sir Frederick Pollock’s “Contracts in Early 
English Law,” 6 HARVARD LAW REVIEW, 400. 

8 Steeds v. Steeds, 22 Q. B. D. 537. See also Savage v. Blanchard, 148 Mass. 348, 
350. 

4 Webb w. Hewitt, 3 K & J. 438. 

5 Rees v. Berrington, 2 Ves. Jr. 542. 

6 Bulteel v. Jarrold, 8 Price, 467; Davey v. Prendergrass, 5 B. and Al. 187; Ash- 
bee v. Pidduck, 1 M. & W. 564; Parker v. Watson, 8 Ex. 404; Sprigg v. Mt. Pleasant 
Bank, 10 Pet. 257; U.S.v. Howell, 4 Wash. C. C. 620; Locke uv. U. S.,3 Mas. 446; 
Wittmer v. Ellison, 72 Ill. 301; Tate v. Wymond, 7 Blackf. 240; Lewis v. Harbin, 5 
B. Mon. 564; Pintard v. Davis, Spencer, 205; Shaw v. McFarlane, 1 Ired. 216; Holt v. 
Bodey, 18 Pa. 207; Dozier v. Lee, 7 Humph. 520; Burke v. Cruger, 8 Tex. 66; Step- 
toe v. Harvey, 7 Leigh, 501; Sayre v. King, 17 W. Va. 562. 

7 Pooley v. Harradine, 7 E. & B. 431; Yates v. Donaldson, 5 Md. 389; Anthony 
v. Fritts, 45 N. J. 1. 

8 2 Ames, Cas. on Bills and Notes, 82 n. 2. 
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Accommodation. — An obligee, for whose accommodation the 
obligor has executed an instrument under seal, certainly ought not 
to enforce the specialty against the obligor who has befriended 
him, and whom, by the very nature of the transaction, he was 
bound to save harmless from any liability to any one. But prior to 
1854 the obligor would have had no defence at law to an action by 
the obligee. In Shelburne v. Tierney,! a bill filed by the obligor 
to restrain an action by the obligee was assumed by both parties to 
be valid, but was defeated by an answer showing that the action, 
although in the name of the obligee, was really brought in behalf 
of an assignee of the obligation. The facts were similar in Dick- . 
son v. Swansea Co.,? except that the obligor pleaded an equitable 
plea instead of filing a bill, and the obligee met this by an equitable 
replication to the same effect as the answer to the bill in Shelburne 
v. Tierney.® 

Duress. — The general rule, that the misconduct of the obligee in 
procuring or enforcing a specialty obligation was no bar at common 
law to an action upon the instrument, was subject to one excep- 
tion. As far back as Bracton’s time, at least, one who had duly 
signed and sealed an obligation, and who could not therefore plead 
non est factum, might still defeat an action by pleading affirma- 
tively that he was induced to execute the specialty by duress prac- 
tised upon him by the plaintiff The Roman law was more 
consistent than the English law in this respect. For, by the jus 
civile, duress, like fraud, was no answer to a claim upon a formal 
contract. All defences based upon the conduct of the obligee were 
later innovations of the praetor, and were known as exceptiones 
pretorie, or as we should say, equitable defences.° 

It is quite possible that the anomalous allowance of the defence 
of duress at common law may be due to some forgotten statute.® 


1 Bro. C. C. 434. 
2L.R.4Q. B. 44. 

3 For similar decisions see Farrar v. Bank of N. Y., 90 Ga. 331; Meggett v. Baum, 
57 Miss. 22; Freund z. ~~ Bank, 76 N. Y.352. But see contra, Wetter v. Kiley, 
95 Pa. 461. 

* Bracton, 16, b, 17. 

5 The learned reader who desires to study the nature of Roman exceptio will find 
the subject thoroughly discussed in Eisele, Die materielle Grundlage der Exceptio; 
Zimmermann, Kritische Bemerkungen zu Eisele’s Schrift; Lenel, Ueber Ursprung 
und Wirkung der Exceptionen. _ 

6 The language of Britton, 1 Nich. Br. 47, is certainly significant : “ We will that 
contracts made in prison shall be held valid unless made under such constraint as 
includes fear of death or torture of body; and in such case they shall reclaim their 
8 
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But whatever its origin, the defence of duress does not differ in its 
nature from the defence of fraud. As Mr. Justice Holmes well 
says: “ The ground upon which a contract is voidable for duress is 
the same as in the case for fraud; and is that, whether it springs 
from a fear or from a belief, the party has been subjected to an 
improper motive for action.”! Duress was, therefore, never 
regarded as negativing the legal execution of the obligation. “The 
deed took effect, and the duty accrued to the party, although it 
were by duress and afterwards voidable by plea.”? The defence is 
strictly personal, and not real; that is, it is effective, like all equi- 
table defences, only against the wrong-doer, or one in privity with 
him. Duress by a stranger cannot, therefore, be successfully 
pleaded in bar of an action by an innocent obligee ;* and duress 
by the payee upon the maker of a negotiable note will not affect 
the rights of a subsequent dona fide holder for value.* 

By statute or judicial innovation, as we have seen, the jurisdic- 
tion of the common-law courts has been greatly extended, except 
in the Federal Courts of this country, in the matter of defences to 
actions on formal contracts. In all cases, where, formerly, a defend- 
ant was obliged to apply to equity for relief against an unconscion- 
able plaintiff, he may now defeat his adversary at law. But the 
change of forum does not mean any change in the essential char- 
acter of the relief. The common law accomplishes, by perempto- 
rily barring the action, the same result, and upon the same grounds, 
that the Chancellor effected by a permanent unconditional injunc- 


deeds as soon as they are at liberty and signify the fear they were under to their near- 
est neighbors and to the coroner; and if they do not reclaim such deeds by plaint 
within the year and day, the deeds shall be valid.” See also 1 Nich. Britt. 223; Bract. 
16, b, 17; 2 Bract. N. B. Nos. 182, 200; 3 Bract. N. B. Nos. 1643, 1913. 

1 Fairbanks v. Snow, 145 Mass. 152, 154. 

2 Y. B. 8 Hen. VI. 7-15, per Martin, J. Duress was not admissible under a plea of 
non est factum. Y.B.7 Ed. 1V. 5-15; Y. B. 1 Hen. VII. 15, b-2; Y. B. 14 Hen. VIII. 
28, a-7; Whelpdale’s Case, 5 Rep. 119. On the same principle, a feoffment under 
duress was effectual as a transfer of the seisin. Y.B. 2 Ed. 1V. 21-16; Y. B. 18 Ed. 
IV. 29-27. 

8 Y. B. 45 Ed. ILI? 6-15 (semd/e); Anon. Keilw. 154, pl. 3; Fairbanks v. Snow, 
145 Mass. 152. 

4 Duncan v. Scott, 1 Camp. 100 (semble); Beals v. Neddo, 1 McCrary, 206; Hogan 
v. Moore, 48 Ga. 156; Lane v. Schlemmer, 114 Ind. 296; Bank v. Butler, 48 Mich. 192; 
Briggs v. Ewart, 51 Mo. 249 (semdle); Clark v. Pease, 41 N. H. 414. Similarly a 
grantor under duress cannot recover his property if the wrong-doer has conveyed it to 
an innocent purchaser. Rogers v. Adams, 66 Ala. 600; Deputy v. Stapleford, 19 Cal. 
302; Bazemore v. Freeman, 58 Ga. 276; Lane v. Schlemmer, 114 Ind. 296; Mundy z. 
Whittemore, 15 Neb. 647; Schroader v. Decker, 9 Barr, 14; Cook v. Moore, 39 Tex. 
255; Tallay v. Robinson, 22 Grat. 888. 
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tion. It is as true to-day as it ever was, that fraud, payment, and 
the like, do not nullify the title of the fraudulent or paid obligee, 
but are simply conclusive reasons why he ought not to enforce his 
title. 

The truly equitable or personal character of these defences at 
law has commonly only a theoretical value in actions upon the 
ancient common-law specialty, the instrument under seal.! But it 
is of the highest practical importance in actions upon the modern 
mercantile specialty, the bill of exchange or promissory note.” For 
the legal title to bills and notes, by reason of their negotiability, 
passes freely from hand to hand, and equity would not restrain, by . 
injunction, any holder from enforcing his title, if he came by it 
honestly and for value. And the plea at law being, in substance, 
like the bill in equity for an injunction, we see at once the reason 
for the familiar rule that fraud and other defences, based upon the 
conduct of the payee or some other particular person, cannot be 
successfully pleaded against any dona fide holder for value. 


James Barr Ames. 


1 But the equitable nature of these defences explains the right of an innocent obligee 
to recover in covenant even though the defendant was induced to execute it by the im- 
proper conduct of a third person. 

2 Because assumpsit would lie upon them, the notion became current that bills and 
notes were simple contracts. In Scotland, and in Europe generally, a bill or note is 
recognized to be a /iterarum obligatio, and the logic of facts is sure to compel, even- 
tually, a similar recognition in England and this country. 
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A PROBLEM AS TO RATIFICATION. 


F a person whom I have not authorized to act as my agent has 
made in my name with a third person a contract composed of 
mutual promises, and if the third person, who originally believed 
in the authority of the assumed agent, has withdrawn from the 
transaction and has communicated his withdrawal to the assumed 
agent or to me, can I, nevertheless, thereafter, promptly upon learn- 
ing of the contract, ratify the contract and hold the third person ? 
In short, by ratifying an unauthorized bilateral contract can I 
hold the adverse party, although he has already withdrawn from 
the contract? 

The questions underlying the problem go to the very foundation 
of the doctrine of ratification; and hence the problem, whether it 
arises often or not, seems worthy of discussion. Another reason 
for discussion is that, as to the solution, lawyers have held, and 
still hold, divergent opinions. To reconcile the opinions, or even 
to prove by undisputed argument that some one solution is theo- 
retically correct, must be recognized as an impossible task, simply 
because of the absence of conceded elementary principles. Yet 
Agency, it should be remembered, is not a new branch of law, and 
ratification, as a mode of creating liabilities in Agency, is so old 
that cases are found in the Year-Books, and even earlier.! 

In dealing with this problem, as with any other as to ratification, 
one first instinctively turns to the familiar and ancient maxim to 
the effect that ratification relates back, and is thereupon analogous 
or equivalent to original authorization. Bracton, obviously follow- 
ing language used by the Roman lawyers,” says: “ Ratihabitio in 
hoc casu comparatur mandato.”? Ina case decided in 1302 it is 
said: “ Ratihabitio retro trahitur et mandato comparatur.”* Coke 


1 See, for example, a case decided in 23 H. VIII. (1238-9), reported in Bracton’s 
Note Book (edited by Maitland), pl. 1243. 

2 In the Digest, lib. 43, tit. 16, 1.1, § 14, Ulpian speaks of Sabinus and Cassius, 
“qui rati habitionem mandato comparant,” and says “ rectius enim dicitur, in maleficio 
ratihabitionem mandato comparari.” Again, in lib. 46, tit. 3, ]. 12, § 4, Ulpian says : 
“ Rati enim habitio mandato comparatur.” And see Story on Agency, § 239. 

3 Bracton de Legibus, f. 171 b. 

4 Dean and Chapter of Exeter v. Serle de Lanlarazon, Y. B. 30 Ed. I. (edited by 
Horwood in the Rolls Series), 126, 129. 
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says: “ Omnis ratihabitio retro trahitur et mandato zequiparatur.” } 
“Comparatur ” and “ zquiparatur” are certainly not quite synony- 
mous; but it seems that changes in language do not necessarily 
indicate a difference in doctrine,? nor even an attempt to secure 
greater accuracy. Bracton, Coke, and all the lawyers of the three 
centuries separating them used Latin in their profession as almost 
a living language. In that state of facts, to substitute one Latin 
word for another, or to add a word here and there, was easy and 
natural ; and perhaps this is the reason why paraphrase rather 
than quotation is common in the early books. , 

The several forms of the maxim, substantially identical in language . 
and precisely identical in spirit, have been used so long as to make 
it certain that they are accurate descriptions of the general effect of 
ratification. Unquestionably ratification and original authorization 
are similar ; and unquestionably ratification, unless some rule pre- 
vents it from having efficacy, relates back, and is thereupon sub- 
stantially equivalent to original authorization. Yet there are many 
instances where ratification is wholly inefficacious, where relation 
does not take place, and where ratification and original authoriza- 
tion turn out to be very different things indeed. Of course too 
much must not be expected from any maxim. The whole law can- 
not be compressed into a sentence. In this particular instance the 
maxim carries upon its very face a warning to those who would 
use it as an infallible panacea. When a maxim says that two ac- 
tually distinct things are equivalent, it obviously represents simply 
an approximation to accuracy; and when it lays down as an inva- 
riable rule a doctrine of relation, it gives emphatic notice that in 
many cases the solution prescribed by the rule must be disregarded. 
Hence, it is not at all strange that the ancient maxim as to ratifi- 
cation gives for many problems inadequate solutions or none at all, 
and that it has had to receive elaborate appendices defining the 
cases in which ratification is possible. One of these supplemental. 
rules is that ratification is impossible if, meanwhile, rights of 
strangers have intervened ;* and apparently this is true whether 
such strangers did or did not know of the original transaction.4 A 


1 Co. Lit. 207 a. 

2 An opposite view is expressed by Mr. Justice Holmes, in 5 HARVARD Law 
REVIEW, 12. 

8 Bird v. Brown, 4 Exch. 786 (1850) ; Pollock v. Cohen, 32 Ohio St. 514 (1877). 

4 This seems a fair inference from Wood v. M’Cain, 7 Ala. 800 (1845), Taylor z. 
Robinson, 14 Cal. 396 (1859), and the cases in the preceding note; but see, contra, 
Wharton on Agency, § 80. It may be of importance to inquire whether the stranger 
was simply acting maliciously. Bowen v. Hall,6 Q. B. D. 333 (1881). 
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second is that ratification is incapable of giving rights against the 
’ third person if the unauthorized act, for example a notice to quit, 
called upon him to do some act which, in the absence of authority 
on the part of the assumed agent, would be unnecessary, — in short 
to do something promptly, in reliance upon ultimate ratification. 
A third is that ratification is impossible if the assumed agent and 
the third person have meanwhile agreed to cancel the unauthorized 
transaction.2 These supplemental rules indicate that, though in 
legal theory a ratification causes a relation back to the time of the 
original transaction and vivifies the original transaction throughout 
the whole intervening time, it is quite impossible to ignore the 
actual facts as to the temporary unenforceability of the transaction 
and as to the vast and controlling effect of the ultimate ratification. 
In short, these supplemental rules indicate that the enforceability 
of the transaction really arises at the time of the ratification, and 
is incapable of arising then if absurd or unjust results would 
follow. 

The first supplemental rule stated above indicates that ratification 
will not be permitted to work injustice toward strangers. The 
second indicates that, pending ratification, even the third person, 
in some cases at least, may disregard the possibility of the assumed 
principal’s eventually wishing to adopt the act of the unauthorized 
agent, and that here also ratification will not be permitted to work 
injustice. It may be suggested that in this second rule there is an 
intimation that ratification demands the concurrence of the princi- 
pal and of the third person; but the fact is that the second rule is 
always conceived to be a mere application of a general principle 
that the doctrine of relation, being a fiction, must be disregarded 
whenever injustice would otherwise result. The third rule appears 
to be the most interesting of all. It is obviously not based 
upon a doctrine that an authorized agent making a contract has 
actual or apparent authority to cancel the contract ; for there is no 
such doctrine. Is it based upon a doctrine that an. unauthorized 
agent has a wider actual or apparent authority over the contract 
than an authorized agent would have? Apparently not; and appar- 
ently the underlying theory is not that the unauthorized agent has 
rights deserving protection; for though his unauthorized act, if 


1 Right d. Fisher v. Cuthell, 5 East, 491 (1804). If the third person does the act, it 
seems that ratification will have full effect. 
2 Walter v. James, L. R. 6 Ex. 124 (1871). 
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never ratified, may make him liable to an action in case he really 


misled the third person, that liability was deliberately incurred by 


the unauthorized agent, and there seems no reason why the law 
should in his interest create an exception to even so elastic a 
fiction as the doctrine of relation. The real principle underlying 
this third rule seems to be that the third person is entitled to pro- 
tect himself against the uncertainty as to ratification. The third 
rule, therefore, seems to rest upon the same basis as the second,— 
the right of the third person to insist that the doctrine of relation 
shall not do him an injustice. It goes much further than the 
second rule, however; for it permits the third person, co-operating 
with the unauthorized agent, to cancel a transaction to which 
he actually assented; and obviously it goes further than the 
first rule, which simply protects strangers. Thus it seems that 
the third rule really rests upon a doctrine of its own, a doctrine 
that, though an unauthorized agent cannot be said to have power 
to cancel the transaction, and though the third person cannot 
disregard the transaction silently as if he were a stranger, the 
third person can withdraw his assent to the original transaction by 
communicating such withdrawal to the person with whom the 
original transaction actually was had, and this withdrawal entitles 
the third person thereafter to treat the transaction as a nullity 
and to insist that a ratification would do_him an injustice. 

It is already obvious that the maxim ratthabitio retro trahitur does 
not cover the whole ground. Indeed, it ought to be noticed that 
the maxim does not purport to indicate in what cases ratification is 
capable of taking place. It simply states that, if ratification does 
take place, it relates back and thereupon leads to results re- 
sembling those flowing from original authorization. To supple- 
mental rules, several of which have been stated above, is left the 
designation of the instances in which ratification is possible. The 
general principles underlying possibility of ratification appear to be 
that the transaction in fact does not have full validity until there is — 
ratification, and that this fact must be borne in mind in each 
individual case, and that in each case the question is whether in the 
light of this actual fact ratification would lead to absurd or unjust 
results. These general principles, and the more specific rules un- 
derlying them, cast interesting and valuable, though not adequate, 
light upon the general question as to the nature of an unauthor- 
ized contract in the time succeeding apparent formation and pre- 
ceding ratification. Upon that general question there is no 
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occasion new to enter, save in so far as it bears upon the problem 
stated at the beginning of this article. 

As furnishing solutions of this problem several theories can be 
advanced ; and these will now be discussed. A 

The first theory is the one for which the chief authority is 
Dodge v. Hopkins,! a case decided by the Supreme Court of Wis- 
consin in 1861. In that case the doctrine of the court, as explained 
in the opinion, was that, as the principal’s actual assent is not con- 
tained in the original transaction, the adverse party is not then 
bound ; that consequently the original transaction is wholly nuga- 
tory ; that consequently a ratification by the principal will not give 
him rights unless subsequently assented to by the adverse party.” 
To this line of argument there are obvious objections. To take the 
last point first, it seems more natural to say that the adverse party 
assented originally, did not withdraw his assent before ratification, 
was capable of assenting then, and consequently must be taken to 
have assented still. Again, the assumption that an originally un- 
authorized transaction entered into in the name of a principal is, as 
_ between that principal and the adverse party, a mere nullity, seems 
to do away with the whole doctrine of ratification. Ratification can- 
not, even with the aid of a doctrine of relation, render that effective 
which was once a mere nullity. If the original transaction was a 
nullity, and if the assent.of the adverse party must be obtained 
again, and if the effect of the ratification and of the renewed 
assent is to make a binding contract, it seems that the real con- 


1 14 Wis. 630. The case is followed in Atlee v. Bartholomew, 69 Wis. 43 (1887). 
The doctrine is attacked in an editorial note in 5 Am. St. Rep. 109. That note is 
answered in an article by F. R. Mechem in 24 Am. L. Rev. 580; and to the latter dis- 
‘cussion there is a reply by F. A. Sondley in 25 Am. L. Rev. 74. 

2 Dixon, C. J., delivering the opinion of the court, said: “It is very clear .. . that 
the plaintiff was not bound by the contract and that he was at liberty to repudiate it at 
any time before it had actually received his sanction. Was the defendant bound? 
And if he was not, could the plaintiff, by his sole act of ratification, make the contract 
obligatory upon him? We answer both these questions in the negative. The cove- 
nants were mutual —those of the defendant for the payment of the money being in 
consideration of that of the plaintiff for the conveyance of the lands. The intention of 
the parties was that they should be mutually bound, — that each should execute the in-* 
strument so that the other could set it up as a binding contract against him . . . from 
the moment of its execution. In such cases it is well settled . . . that if either party 
neglects or refuses to bind himself, the instrument is void for want of mutuality, and 
the party who is not bound cannot avail himself of it as obligatory upon the other. 
. . » The same authorities also show that where the instrument is thus void in its incep- 
tion, no subsequent act of the party who has neglected to execute it can render it 
obligatory upon the party who did execute, without his assent.” 
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tract is a new one, and is not the old transaction; for though the 
old transaction supplies the terms, the new one alone supplies the 
assent of each of the parties. The doctrine of ratification, accord- 
ing to this theory, seems to disappear.!. As indicating the court’s 
point of view, and also as diminishing materially the force of Dodge 
v. Hopkins as an authority, it should be noticed that the only cases 
upon which the court relied are cases in which an actually au- 
thorized agent and an adverse party entered into a contract under 
seal, which, though conceded to be within the agent’s authority, 
failed to bind the principal because it was expressed and signed in 
such way as not to make the principal an actual party to the con- 
tract.2, In those cases it was necessarily held that the original 
contract failed to bind the principal ; that, as it obviously contem- 
plated mutual promises binding the principal and the third person 
to each other, it also failed to bind the third person; that conse- 
quently it was wholly invalid; and that it was incapable of becom- 
ing valid as against the third person through the mere subsequent 
assent of the principal. To call subsequent assent in such a case 
a ratification is clearly a misnomer ; for the contemplated contract 
was, or by the court was assumed to be, fully within the agent’s 
authority, and hence the defect was in the contract itself and not 
in the agent. No one supposes that a ratification is more efficient 
than an original authorization, nor that it can change the force 
given by law to certain forms of language and of signature. The 
cases cited in Dodge v. Hopkins, therefore, do not sustain the de- 
cision, but do show clearly that, as between an assumed principal 
and the third person, the court considered an unauthorized trans- 
action wholly nugatory. Such a conception cannot lead to good 
results. An argument based upon it either proves too much or 
proves nothing at all. The logical conclusion ought to be that 
an entirely new contract is necessary, and that hence there is no 


1 For ratification is neither a contract nor an estoppel, but a mere election. Com- 
mercial Bank v. Warren, 15 N. Y. 577 (1857) ; Forsyth v. Day, 46 Me. 176, 194-197 
(1858) ; Metcalf v. Williams, 144 Mass. 452, 454 (1887). A possible explanation of 
Dodge v. Hopkins is that the court may have assumed that a ratification requires 
either a consideration or the elements of an estoppel. 

2 Townsend v. Corning, 23 Wend. 435 (1840); Townsend v. Hubbard, 4 Hill, 351 
(1842). 

8 Nor could it have become valid if the third person had assented to the so-called 
ratification. It might be that such so-called ratification and such assent could be taken 
together as making a contract ; but that would be a new contract, and would not by 
relation cause the old transaction to have efficacy. 
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doctrine of ratification. Yet there is a doctrine of ratification ; 
and transactions which, as between the principal and the third 
person, were originally not of full validity, because of lack of au- 
thority, are the very transactions for which the doctrine of ratifica- 
tion was created, and to which alone it is applicable. Indeed, in 
the opinion in Dodge v. Hopkins it was conceded that a ratifica- 
tion does cause an unauthorized contract, though contemplating 
mutual promises, to become binding upon the ratifier. This con- 
cession, even when supported on the ground that the adverse party 
by choosing to accept the ratification makes the ratification mutual, 
seems fatal to the principal doctrine of the case. There is no rule 
to the effect that the adverse party, in order to profit by a ratifica- 
tion, must promptly assent to it, nor that after ratification and 
before assent by the adverse party the principal may withdraw, 
nor even that the adverse party must know of the ratification. 
Hence it seems that the validity of a ratification as against the 
ratifier depends upon the ratifier alone. Yet if his ratification 
makes good the promise originally made in his behalf by the un- 
authorized agent, it seems to make good at the same instant the 
counter-promise for which that promise was the consideration. 
Whether this reasoning be approved or not, it is admitted on all 
sides that a ratification, if assented to, makes the original contract 
binding upon both parties as of the time of the original transaction ; 
and this result seems to prove the unfruitfulness of the assumption 
that the original transaction is wholly nugatory and the doubtful- 
ness of the conclusion that a new assent is necessary. The truth 
seems to be that the original transaction cannot be disregarded 
entirely; that it is at least efficacious to the extent of supplying 
evidence of the assent of the third person; that in the absence 
of withdrawal of that assent a new assent is unnecessary; and 
that consequently the doctrine of Dodge v. Hopkins is unsatis- 
factory. The sound and useful features of Dodge v. Hopkins 
appear to be the tacit assumptions that a contract, even if made 
through an unathorized agent, cannot become binding upon either 
party in interest unless at some one moment there is actually or 
theoretically an expression of assent by each, and that the doctrine 
of relation cannot be applied unless this elementary requirement 
_ of the law of Contracts is fulfilled. 


1 An authority for these tacit assumptions is Walter v. James, L. R. 6 Ex. 124 (1871), 
cited above. 
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A second theory! is that the third person’s assent to the origi- 
nal transaction is simply an offer, contemplating ultimate accept- 
ance by the principal, that ratification is such acceptance, and that, 
if the third person withdraws his assent before ratification, there 
never is mutual assent. This theory, of course, answers the prob- 
lem in the negative. There are obvious objections to saying that 
the third person’s share in the original transaction must be treated 
as simply an offer. If it be simply an offer, and if the only accept- 
ance be ratification, the transaction will become incapable of ratifi- 
cation if the assumed agent does not within a reasonable time 


_ communicate the facts to the principal and secure a ratification ; 


but there really is no rule to this effect, and even if the transaction 
should be concealed from the principal for years, there is no reason 
why he cannot at last ratify it. An unaccepted offer expires if not 
accepted within a reasonable time after communication, for the 
reason that an offerer asks for an acceptance; but the adverse 
party assenting to the original transaction now being discussed, in so 
far as the assent is an offer, asks for no acceptance beyond the 
assumed agent’s assent, and upon getting that acceptance the ad- 
verse party ceases to look forward to anything but performance. 
In other words, in the case of a mere offer, the offerer knows there 
is no contract until acceptance, and if within a reasonable time 
there is no acceptance, he infers there is no contract, and acts 
accordingly, and hence there is normally an intention that an offer 
shall expire within a reasonable time; but a person who makes a 
contract with an assumed agent, by him supposed to be authorized, 
conceives himself to have actually entered into a contract, is 
expecting no further acceptance, but wishes and understands him- 
self to be bound already. Besides, there is no question that when 
the ratification comes it makes a contract, not as of the date of the 
ratification, but as of the date of the original apparent mutual 
assent, and that in this sense, at least, the original transaction can- 
not be considered as a mere offer. For all these reasons this sec- 
ond theory appears to be objectionable. 

A third theory? is that the original transaction includes both 
offer and acceptance, and creates a valid contract, but that the per- 
formance of the contract is conditional. The imagined condition 
may be a provision that the contract is not to be performed if 


1 Suggested in the editorial note in 5 Am. St. Rep. 109. 
2 Suggested in 5 Law. Q. Rev. 440. 
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there is no ratification, or that it is not to be performed if, before 

the assumed principal ratifies, the third person withdraws ; and the 

proposed problem will be answered in the affirmative under the 

former condition, and in the negative under the latter. A sufficient 

answer to this theory is that it is contrary to the facts. The 
assumed agent and the third person contract absolutely and upon 
the assumption of authority. The assumed agent, if, as is taken 
for granted in the problem, he is believed to have authority, repre- 
sents that the contract is subject to no condition as to ratification. 
The third person believes the representation. Hence arises the right 
of action against the assumed agent in case the false pretence of 
authority ultimately causes the third person harm. 

A fourth theory, as different from the theory of Dodge v. Hop- 
kins as can be imagined, is developed in Bolton Partners v. Lam- 
bert,! a case decided by the English Court of Appeal in 1889. 
The theory is in effect that by reason of the doctrine of relation the 
original transaction, though not binding the assumed principal until 
ratification, does from the beginning bind the third person. The 
consequence is that the problem is answered in the affirmative. 
If the maxim to the effect that ratification is equivalent to origi- 
nal authorization be accepted as a full statement of the law, the 
doctrine of Bolton Partners v. Lambert seems to result; and in 
this sense the doctrine of the case tends to make the law of 
ratification symmetrical. Yet it has already been pointed out that 

the maxim is subject to exceptions or explanations, and that by 
reason of these limitations the fiction of relation is applicable only 
in so far as justice is not defeated thereby. It seems that in Bolton 
Partners v. Lambert the court laid too much stress upon the 
maxim,” which at most tells what is the effect of ratification when 


1 41 Ch. D. 295. Approved by the Court of Appeal in /z ve Portuguese Consoli- 
dated Copper Mines, 45 Ch. D. 16 (1890), where the point was really unnecessary. In 
that case North, J., sitting in the Chancery Division, criticised Bolton Partners v. 
Lambert; and in the Court of Appeal, Lindley, L. J., said: “ Then it is said that the ‘4 
fact that the contract was made by persons without authority makes it void. . . . That 
was the very point urged in Bolton Partners v. Lambert; but the court repudiated 
it, and said: ‘ No, it is voidable at the option of the principal; he can avoid it if he 4 
likes; he can elect to stand upon it if he likes.’” This explanation of the case re- 1 
sembles the third theory discussed in the text; but it is not the explanation given in 
the case itself, as appears in the next note. Bolton Partners v. Lambert is criticised 4 
in 5 Law Q. Rev. 440, and in Fry on Specific Performance (3d ed.), 711-713. & 
2 Thus Cotton, L. J., said: “ The rule as to ratification by a principal of acts done 
by an assumed agent is that the ratification is thrown back to the date of the act done, } 
and that the agent is put in the same position as if he had authority to do the act if 


i 
4 
4 
4 
d 
2 
j 
“a 


A PROBLEM AS TO RATIFICATION. 69 


it is conceded that ratification does have some effect, and too little 
stress upon the rules indicating when ratification is, and when it is 
not, admissible.1_ When the result of permitting ratification is, as 
it was in Bolton Partners v. Lambert, to allow the unbound prin- 
cipal time to profit by developments in the market, while the 
adverse party is bound aé initio and has no power to withdraw from 
the unexpectedly unequal transaction, the result is so unjust as 
to make this an unfit place for applying the doctrine of relation. 


at the time the act was done by him. . . . I think the proper view is that the accept- 
ance by Scratchley did constitute a contract, subject to its being shown that Scratchley 
had authority to bind the company. If that were not shown, there would be no con- 
tract on the part of the company; but when, and as soon as authority was given to 
Scratchley to bind the company, the authority was thrown back to the time when the 
act was done by Scratchley, and prevented the defendant withdrawing his offer, because 
it was then no longer an offer but a binding contract.” And Lindley, L. J., said: “It 
is not a question whether a mere offer can be withdrawn, but the question is whether, 
when there has been in fact an acceptance which is in form an acceptance by a prin- 
cipal through his agent, though the person assuming to act as agent has not then been . 
so authorized, there can or can not be a withdrawal of the offer before the ratification 
of the acceptance. I can find no authority in the books to warrant the contention that 
an offer made, and in fact accepted by a principal through an agent or otherwise, can 
be withdrawn. The true view, on the contrary, appears to be that the doctrine as to 
the retrospective action of ratification is applicable. If we look at Mr. Brice’s argu- 
ment closely it will be found to turn on this, —that the acceptance was a nullity, and 
unless we are prepared to say that the acceptance of the agent was absolutely a nullity, 
Mr. Brice’s contention cannot be accepted. . . . I see no reason to take this case out of 
the application of the general principle as to ratification.” And Lopes, L. J., said: 
‘It is said that there was no contract which could be ratified, because Scratchley at 
the time he accepted the defendant’s offer had no authority to act for the plaintiffs. 
Directly Scratchley on behalf and in the name of the plaintiffs accepted the defendant’s 
offer, I think there was a contract made by Scratchley assuming to act for the plain- 
tiffs, subject to proof by the plaintiffs that Scratchley had that authority. The plain- 
tiffs subsequently did adopt the contract, and thereby recognized the authori’, of their 
agent Scratchley. Directly they did so the doctrine of ratification applied and gave the 
same effect to the contract made by Scratchley as it would have had if Scratchley had 
been clothed with a precedent authority to make it. If Scratchley had acted under a 
precedent authority the withdrawal of the offer by the defendant would have been inoper- 
ative, and it is equally incperative where the plaintiffs have ratified and adopted the ' 
contract of the agent. To hold otherwise would be to deprive the doctrine of ratifica- 
tion of its retrospective effect.” 

The criticism made by North, J., referred to in the preceding note, was: “ It comes 
to this, that if an offer to purchase is made to a person who professes to be the agent 
for a principal, but who has no authority to accept it, the person making the offer will 
be in a worse position as regards withdrawing it than if it had been made to the prin- 
cipal; and the acceptance of the unauthorized agent in the mean time will bind the 
purchaser to his principal, but will not in any way bind the principal to the purchaser.” 

1 It seems, for example, that too little attention was given to the doctrine of Walter 
v. James, L, R. 6 Ex. 124 (1871), cited in this article as an authority for the third rule 
supplementing the maxim as to ratification. 


‘ 
4 
‘ 
i 


HARVARD LAW REVIEW. 


Bolton Partners v. Lambert has performed a good service by 
emphasizing the fact that the original transaction is not a mere 
nullity and that neither the offer nor the acceptance contained in 
it can be utterly disregarded; but the case seems to have gone 
much too far ; for in reality the contract first becomes binding when 
the ratification takes effect, and though thereupon the doctrine of 
relation normally applies, the appeal cannot be made to the doctrine 
of relation without first meeting the question whether at that time 
the parties expressly or impliedly assent, and whether under the 
circumstances ratification and relation will lead to absurd or 
unjust results. This is one of the places where the law consciously 
takes cognizance of convenience and justice, and does not permit 
its usually convenient fictions to be carried too far. Therefore it 
is unnecessary to dwell upon the fact that Bolton Partners v. Lam- 
bert appears to depart from the requirements of the law of Contracts 
as to mutual assent much more widely than the peculiarities of the 
law of Agency require; and it is enough to point out that after 
the third person has clearly withdrawn his original assent, it is an 
obvious and unnecessary hardship to hold him bound, in expec- 
tation of possible ratification, to a still unbound principal. Nor 
does it seem an adequate answer to say that, in case the unbound 
principal eventually learns of the contract and refuses to ratify 
it, the third person may have a remedy against the assumed 
agent. 

Doubtless other objections can be urged against the theories that 
have been discussed ; and doubtless, as was admitted at the outset, 
it is impossible to suggest a theory that will be free from objec- 
tion. Yet the person who adversely criticises past theories is 
under a duty to attempt to present a theory that shall avoid some 
of the objections pointed out by him. Hence, though with great 
diffidence, a fifth theory is suggested, namely, that the original 
transaction does not finally bind either the principal or the adverse 
party ; that there can be no contract unless and until both parties 
actually or impliedly express simultaneous assent; that the assent 
expressed by the adverse party at the time of the original transac- 
tion must be considered as continuing until withdrawn; that the 
only effect of the assent expressed by the unauthorized agent is to 
meet the expressed assent of the adverse party with an expression 
which may ultimately be adopted by the assumed principal, and 
which, meanwhile, prevents the expressed assent of the adverse 
party from expiring by lapse; that before ratification the expressed 
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assent of the adverse party may be withdrawn; that the with- 
drawal must be communicated either to the unauthorized agent or 
to the assumed principal; that ratification cannot be effective 
unless it precedes such communication ; and that, subject to these 
limitations and to the general rule forbidding the doctrine of 
relation to be so applied as to work injustice, ratification relates 
back and causes the original transaction to be efficient as of its 
original date. 


Eugene Wambaugh, 
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THE RISK OF LOSS AFTER AN EXECUTORY 
CONTRACT OF SALE IN THE CIVIL LAW. 


N the Institutes of Justinian it is laid down:! “ As soon as the 
contract of purchase and sale is made, which is, if the transaction 
is without writing, when the price is agreed, the risk of the thing 
sold immediately falls upon the buyer, although it has not yet been 
delivered to him. Thus, if the slave dies or is injured in any part of 
his body, or the whole or any part of the house is burned, or the 
whole or any part of the land is carried away by flood or is dimin- 
ished or injured by an inundation or by a tempest which overthrows 
the trees, it is the loss of the buyer, who must pay the price though 
he does not receive the thing,” and though, it may be added, deliv- 
ery was necessary according to the Roman law for the transfer of 
‘title, as it is generally in the modern civil law. 
This view seems to have been little questioned by the Roman 
writers, though Africanus says that if the treasury seizes upon 
an estate which the owner has agreed to sell but has not de- 


livered, the owner, though not liable for damages, must restore the 
price.2 This text led Cujacius to maintain that by the Roman 
Law the risk remained with the seller until delivery, but the text 
was reconciled by other writers as depending upon the particular 
facts of the case. Thus Voet says:3— 


“There the question was as to a farm, which, though captured from the 
enemy, for the time had been left to its former owner, but afterwards 
had been confiscated owing to urgent necessity or public utility, as it 
appears may be done. Since, therefore, the seller could not prevent this 
confiscation, it would have been unjust for the buyer to be bound, 
because the seller ought to have warned an ignorant buyer that the land 
was in a position where it might be confiscated at the will of the Prince ; 
and if he did not do this, he is held to restitution of the price, as if on 
account of some latent defect of the thing.” 


1 Lib. iii. Tit. xxiii. 3. The rule seems to be of great antiquity, and Dr. Franz 
Hofmann endeavors to show that it is of Greek origin. Periculum beim Kauf (Vienna, 
1870), pp. 169-188. 

2 Dig. Lib. 19 (locati conducti), 2, 33, quoted by Pothier, Contrat de Vente, § 308. 

8 Compendium Juris, Lib. 18 Pandectarum, Tit. vi. De Periculo, 1. 
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In order to transfer the risk to the buyer, it was necessary that 
there should be emptio perfecta. The obligation of the parties to 
go forward might be complete, yet the sale might not be perfect. 
To make a perfect sale it was necessary for the bargain to be 
unconditional, to relate to specific goods, and for the price to be 
certain. If a sale was subject to a suspensive (or precedent) 
condition, and the subject matter was destroyed before fulfilment 
of the condition, the loss fell on the seller, since the obligation could 
never become complete; but if the injury to the subject matter did 
not destroy it or change its identity, the loss fell on the buyer, if 
the condition was fulfilled, for the fulfilment was held to relate 
back to the time when the agreement was concluded. If a resolu- 
tory (subsequent) condition was attached to a bargain, the risk of 
destruction nevertheless passed immediately, but the risk of injury 
not amounting to destruction did not necessarily pass for such in- 
jury, would not prevent the rescission of the contract by the hap- 
pening of the condition; and if the condition were dependent on the 
will of the buyer, he would naturally exercise his right.2 A sale was 
also imperfect if the amount of the price was not exactly determined, 
or if the goods were not exactly defined. Thus, in sales by count, 
weight, or measure, the risk did not pass to the buyer till the goods 
were counted, weighed, or measured. This was so where a definite 
quantity or proportion of a specified mass was sold at a price to 
be determined by calculation when the goods should be counted, 
weighed, or measured ;* and it has even been held that though the 
whole of such a mass were purchased, the transaction should be 
regarded in the same way,‘ but the contrary view certainly seems - 
more sensible.® So if a fixed proportion of a specified mass were 


1 “Si id quod venierit appareat quid quale quantum sit, sit et pretium, et pure venit, 
perfecta est emptio.” Dig. 18, 6,8. Pothier, Contrat de Vente, § 309; Moyle, Con- 
tract of Sale in the Civil Law, 77. 

2 Moyle, Contract of Sale, 78-82; Pothier, Contrat de Vente, §§ 311-313; Voet, 
Compendium Juris, Lib. 18 Pandectarum, Tit. vi. 4. Compare Code Civil, § 1182. 

8 Moyle, Contract of Sale, 84, 85; Pothier, Contrat de Vente, § 309; Code Civil, 
§ 1585. 

+ Moyle, Contract of Sale, 84, citing Demante, Cours Analytique de Code Civil, vii. 
p- 10; Pothier, Contrat de Vente, § 309. So in Peterkin v. Martin, 30 La. An. 894, 
896, it is laid down: “There can be no sale in lump except for a lumping price.” 
This is because by the civil law to make a perfect sale it is necessary that the price as 
well as the goods should be ascertained. 

5 Aubry & Rau, Cours de Droit Civit Frangais, 4th ed. iv. § 349, p. 341, citing 
Duvergier, i. 90, Dijon, 13 décembre, 1867, Sir., 68, 2, 311. As delivery is no longer 
necessary in France for the transfer af title, the title in the case supposed would in that 
country pass to the buyer; and if the risk remains with the seller, the curious case is 
fe) 
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purchased, that should also be regarded as a sale per aversionem, — 
that is, a sale of a specified thing fora lump sum.! After the risk 
had passed to the buyer, the seller before delivery was liable for 
wilful default (do/us), and also negligence (cu/pa), whether gross 
or slight, unless the buyer were in default (mora) in receiving 
delivery, in which case the seller was thereafter only responsible 
for wilful default.2 If the seller were in default in making delivery, 
the property was thereafter at his risk. 

The reason uniformly given by the older writers in support of 
the doctrine of the Roman law, that the risk passes as soon as there 
is emptio perfecta, though the title has not passed, is thus expressed 
by Noodt:* “ The buyer, as soon as the bargain is made, is a credi- 
tor of the thing sold. The seller, on the other hand, is a debtor. 
By the natural destruction of it, the debtor of a specific thing is 
freed from his debt.”® This argument is, of course, sufficiently 
conclusive to prove that the seller is freed from liability, but it 
does not prove that the buyer is liable. That it is assumed to 


have this effect would naturally induce the belief that the Roman 


law did not have the principle of the English law, that if one 
party to acontract of mutual obligation is excused from performing 
by the impossibility of performance, the other party is likewise 
excused ; or, as it may be put more tersely, impossibility excuses 
breach of a promise, but not breach of a condition, whether express 
or implied. Certainly writers on the civil law prior to this century 
did not so understand the law,® or the insufficiency of their argu- 


presented of a seller retaining the risk after he has parted with title and perhaps posses- 
sion. But such, it seems, is the law of Louisiana. It was so held in Shuff v. Morgan, 9 
Martin, 592. In Larue v. Rugely, 10 La. An. 242, however, the court expressly leave 
open the question whether transfer of possession as well as title would transfer the risk. 
See also Goodwyn z. Pritchard, 10 La. An. 249; Peterkin v. Martin, 30 La. An. 894. 

1 Moyle, Contract of Sale, 86. 

2 Voet, Compendium Juris, Lib. 18 Pandectarum, Tit. vi. 2. 

8 Ibid. Tit. vi. 3. See also Moyle, p. 87. 

4 Lib. xviii. Tit. vi. 

5 See also Voet, Lib. xviii. Tit. vi.; Sandars’ Justinian, Hammond’s ed., p. 446; 
Pothier, Contrat de Vente, § 308; C. G. Wachter, Archiv. f. civil Pr., xv. 97 (1832). 
See also, Moyle, p. 90. 

6 Thus Pothier, Contrat de Vente, § 308, states that though Barbeyrac and Puffendorf 
object “that the buyer’s obligation to pay the price is dependent upon the condition 
that the thing sold shall be delivered to him, I deny the proposition. The buyer is 
under an obligation to pay the price, not upon condition that the seller shall give him 
the thing, but rather upon the condition that the seller is on his part obliged to cause 
him to have the thing; it is sufficient, therefore, if the seller is legally subject to such 
obligation, and does not fail in its performance, in order that the obligation of the buyer 
may have a cause and subsist.” , 
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ments as to risk would have been apparent. Nevertheless, there 
is a text in the Digest which covers the case! At the present 
day the general rule in the civil law is almost universally recog- 
nized to be the same as in the English law.? 

It only remained, therefore, for the civilians to find another and 
better reason, or to change their rule. The subject has been a 
popular one with legal writers on the Continent of Europe, 
especially in Germany; and many and various have been the 
reasons, theoretical and practical, suggested. It is not necessary 
to examine all of them,’ but three lines of reasoning seem entitled 
to consideration, — 

1. The buyer is entitled to the commodum rei, and the periculum 
ret should always go to the same party. But there is no commodum 
rei that can be classed with the risk of destruction. Changes in the 
pecuniary value of the subject matter of a bargain have of course no 
effect upon it. Butif a case can be supposed ofan accidental change 
in the subject matter of a contract of sale, so that it is no longer 
substantially the same thing, it is not certain that the seller would 
be bound to perform.t As this argument rests on an assumption 
which, though it cannot be disproved, cannot be proved, it does not 
advance the discussion. 


1 Dig. 19, 1, 50. “Bona fides non patitur, ut, cum emptor alicujus legis beneficio 
pecuniam rei venditae debere desisset antequam res ei tradatur, venditor tradere compel- 
letur et re sua careret.” 

2 Windscheid, Lehrbuch des Pandektenrechts, § 321, 3; Hofmann, Periculum beim 
Kauf, pp. 8,9. Both writers cite a number of other authorities. Some authorities, how- 
ever, still maintain that in order to make out the exceptio non adimpleti contractus it is 
necessary that the plaintiff shall be in default in the performance of his obligation, — 
not simply have failed to perform it under circumstances making his failure excusable . 
A few writers hold that a bilateral contract consists of two wholly independent promises. 
See citations above. 

3 As an illustration of the fertility of the Teutonic intellect when in search of a rea- 
son, the suggestion of a writer, not inaptly named Goose, may be mentioned. He says, 
“ even if the buyer were not required to pay the price, he would be injured by the calam- 
ity, for the thing purchased was of more value to him than the money ; the seller also 
would not be freed from loss, for the money was worth more to him than the thing. If 
the buyer is required to pay the price, he only suffers loss. A contrary view, would be 
very like the justice of St. Crispin, only worse. Itinjures both, and indemnifies neither.” 
Jahrb. f. Dogm., ix. § 203. So able a writer as Ihering puts forward as the reason of 
the rule the theory that failure to make an immediate delivery and transfer of title 
is generally due to the wrongful delay of the buyer, and that to prevent controversy, 
the law assumes this to be always the case. Jahrb. f. Dogm. iii 463-465. 

4 “Tt is said, ‘the buyer is not unfairly treated, the commodum also belongs to him.’ 
This is only saying that the commodum rei and the periculum rei must always fall to the 
same party, but to which one?” Hofmann, p. 33. 
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2. Immediately after the contract, the seller can no longer deal 
with the subject matter of it freely for his own benefit. His hands 
are tied. If an accident befalls the thing, and the loss is thrown 
upon the seller, he has incurred a loss because of holding the 
thing for the seller’s benefit instead of disposing of it otherwise. 
But it must be observed that every bilateral contract, if the parties 
respect their promises, involves the consequence that neither party 
is as free as he was before; and in a contract of sale the loss of 
freedom on the part of the buyer is just as real, and just as much 
for the benefit of the other party, as is the seller’s sacrifice. True, 
the seller’s obligation relates to a specific thing; but, generally 
speaking, the only result of a failure by the seller to have the 
thing ready for delivery is liability in damages to the buyer, and the 
latter suffers the same consequence if he has not the price ready 
at the appointed time. 

3. Windscheid’s explanation! is that the contract of sale itself 
is from its very nature in effect an alienation of the thing sold. 
A contract of sale, he says, is an immediate declaration of sur- 
render of the owner’s rights in a thing (Entaiisserungserklarung). 
“Tt has for its content that the thing sold is given; it is not that an 
obligation is undertaken to give it. An obligation on the part 
of the seller first arises when the actual state of affairs does not 
correspond to the declaration.” It is another and somewhat less 
carefully analyzed way of saying the same thing, to say that when 
a contract of sale is entered into, an immediate completion is 
ordinarily expected and a delay is accidental. This line of argu- 
ment in a sense includes also the reason given in the preceding 
paragraph. It may be doubted whether the parties to a contract 
to sell at a future day, look at the matter in this way ; and it is not 
unlikely that Windscheid was led to adopt his view in order to 
furnish an explanation of the rule of the Roman law as to risk. 

The reasons brought forward in support of the doctrine 
of the Roman law seem generally to have been thought in- 
adequate by European legislators. In France the risk of loss 
now remains with the seller until the title passes;? in Prus- 


1 Lehrbuch, § 321, 3. A similar theory is expressed in Austin on Jurisprudence, 
4th ed. p. Toor. 

2 This change in the French law has been effected by putting back the time of the 
transfer of title to the time of the contract. Code Civ., art. 711, “La propriété des 
biens s’acquiert . . . par l’effet des obligations.” Art. 1138. “ L’obligation de livrer 
la chose est parfaite par le seul consentement des parties contractantes. Elle rend le 
créancier propriétaire et met la chose a ses risques dés l’instant ot elle a df étre livrée, 
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sia! and Austria? until delivery, which is also generally the mo- 
ment when the title passes.® 

If the risk remain with the seller until delivery or transfer of title, 
few subsidiary questions can arise ; but if the general doctrine of the 
Roman law is followed, endless arguments are still open as to the 
correctness of the conclusions of that law in the case of conditional 
contracts. A favorite matter of dispute also is the case of succes- 
sive agreements by a seller with two persons to sell each the same 
thing. Every possible view has its champions, that the seller can 
recover the price from the first buyer only, from the second buyer 
only, from neither buyer because the seller can prove against neither 
that the thing was being held for him, that the decision depends on 
whether the second sale was made in good faith,® and finally Ihering 
maintains that whether the seller has acted in good faith or not, he 
may recover the price from either buyer he wishes.6 This seems 
almost a reductio ad absurdum of the Roman theory. 

No difference was made by the Roman law, or seems to be made 
by the modern civil law, on this subject, between movable and im- 
movable property. By the Roman lawa contract of sale before 
actual transfer of title, gave the purchaser a purely personal right 
against the seller ; and if the contract was not performed, the buyer 
could only be compelled to pay damages. He could not get the 
thing itself.’ If the seller, in violation of his contract, sold and 
delivered the thing to a third person, the latter acquired title, and 


encore que la tradition n’en ait point été faite.’ The French law is, therefore, now 
quite similar to the English; and the rule of French law that ex fait de meubles posses- 
sion vaut titre bears some analogy to the rule generally prevailing in this country, that 
as regards an innocent third person, delivery is necessary, though unnecessary so far as 
the buyer and seller are concerned. 

1 Gesetzbuch, § 100, I. Teil, XI. Titel. ; Hofmann, p. 46. 

2 Gesetzbuch, §§ 1048-1050, 1064; Hofmann, p. 52. Ifa time for delivery is fixed by 
the contract. After that time the risk is transferred to the buyer. 

8 The case may arise, certainly in the case of real estate, where delivery is made 
but title has not passed, because a necessary formality has not been complied with. 
In such a case it is held, in Prussia at least, that the risk is upon the buyer. Entschei- 
dungen des Rechtsgerichts, Civilsachen, vol. 7, P. 241. 

4 See ante, p. 73. 

5 This case is not so improbable as appears at first sight. Thus an owner of prop- 
erty might contract to sell it after an authorized agent had made a similar contract. 

6 For the learning on this subject see Hofmann, pp. 137-153; Martinius, Der Mehr- 
fache Kauf (Halle, 1873) ; Windscheid, Lehrbuch, § 390, clause 3; Ihering, Jahrb. f. 
Dogm. iii. 474. 

7 This is expressed by the maxim Memo potest precise cogi ad factum. Pothier, 
Obligations, Part i. ch. ii. art. 2, § 2; Fry, — Perf., §6; Holland, Jurisprudence, 
6th ed. pp. 283, 284. 


tected more fully than by the English law. Stobbe (Handbuch des Deutsches Privat- 


vol. i. pp. 551, 899; German Code of Civil Procedure, §§ 769-779. 
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even though he knew of the prior contract, was apparently under 
no liability! In the modern civil law the remedy of specific per- ; 
formance seems to be generally adopted ; * and, since the adoption ; 
of a system of registering deeds and contracts, relating to land, 


1 This is still the law to a great extent. It is true that Pothier says of the original 
purchaser in such a case (Contrat de Vente, § 320), “ He cannot reclaim the thing against 
the second buyer, who purchases it in good faith, éwscius prioris venditionis.” Pothier, 
however, does not make the positive statement that the thing might be reclaimed from 
one who purchased the thing in bad faith. On the other hand, in Aubry & Rau, 
Cours de Droit Civil Frangais, 4th ed., ii. p. 55, in discussing the doctrine of modern 
French law, that a second purchaser, in good faith, to whom the thing is delivered, 
acquires a superior right to the first purchaser, to whom no delivery was made, though 
the latter has title, the authors say: “ D’ailleurs il ne faut pas perdre de vue que la ft 
préférence n’est accordée au second acquéreur qu’autant qu’il est de bonne foi; et 
cette condition ne se comprendrait pas en principe, si la propriété des meubles corporels 
ne vait se transférer &l’égard des tiers que par la tradition.” That is, the fact that 
the original purchaser has a remedy against a second purchaser with notice necessarily 
implies that the original purchaser had title as distinguished from a contractual right. 
See also Knox v. Payne, 13 La. An. 361. 
In Germany, according to the old common law, the purchaser of real estate was pro- 


recht, § 175) says: “If the owner of an estate engages to transfer it to another, and 
afterwards conveys it toa third person, according to the law of the middle ages, the first 
appears to have been preferred to the second purchaser, and to have had an action 
against him for surrender of the estate, in case he had not acquired through lapse 
of time lawful seisin. To a certain extent this principle belongs to later law also, but 
with this limitation that the second purchaser is only liable in case of bad faith.” Mr. 
Julian W. Mack of Chicago, whose studies in Germany have made him fully acquainted 
with the matter, writes me that the new draft civil code, intended to apply to the whole 
German Empire, but not yet adopted, “is to retain as far as possible Roman theories, 
modified only by such regulations as result from the ‘Grundbuch’ (land registration). 
At least in the original edition of the code, the contract was not recognized as having 
any binding effect on the property, either real or personal, even as against the purchaser \ 
with notice.” 
Further, creditors of a seller by the Roman law might seize the thing sold at any 
time before delivery, even though the price had been paid. Pothier, Contrat de Vente, ' 
§ 321. This was the law of Scotland until 19 & 20 Vict. c. 60, §§ 1 & 2. See Moyle, 
Contract of Sale, 135; Bell, Principles of the Law of Scotland, § 86. 
2 A learned reviewer of the third edition of Fry on Specific Performance, question- 
ing an opinion expressed in that work, that specific enforcement of contracts probably 
has a more extensive application in England than on the Continent of Europe, says 
(8 Law Quarterly Review, 251): “If we had to express the difference between English I 
and Continental law in this respect in a few words, we should say that in England 
specific performance is granted where damages are not an adequate remedy, whilst 
on the Continent damages are awarded when specific performance is impossible, and 
also that the means of enforcement are more varied on the Continent than in England.’ 
This statement seems borne out by quotations from French and German authorities. 
Demolombe, Traité des Contrats, 2d ed. vol. 1. p. 486; Dernburg, Preussisches 
Privatrecht, 3d ed. vol. i. p. 276; Forster-Eccius, Preussisches Privatrecht, 4th ed. 
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one who has entered into a contract for the purchase of real estate 
may, in some jurisdictions, by recording his contract, acquire a 
right against any one who thereafter takes title! These changes 
in the law do not seem, however, to have been considered by 
writers as making any difference in the risk after a contract of 
sale. Registration laws and specific performance are not referred 
to in that connection. 

It is obvious that the extent of the right to the thing itself 
which a buyer acquires immediately on the completion of a con- 
tract might well be a consideration of great importance. If the 
buyer acquires by a recorded contract for the purchase of an 
estate an absolute right against the world to have that property 
upon paying the price, there is given to the argument of Windschied 
quoted above, that a sale is itself an alienation of the property, a 
force which it does not otherwise possess. It has been because 
of the control which the buyer of real estate acquires immediately 
upon the formation of a contract of sale that the English court 
of chancery and the courts of some of the United States have 
held that the contract makes the buyer at once the owner in 
equity, and the loser by the injury or destruction of the property. 
But this reasoning seems peculiar to English and American law. 


Samuel Williston. 


1 In France, in 1855, a law was passed having the same general effect as the regis- 
tration laws generally in force in this country. See Aubry & Rau, Cours de Droit 
Civil, 4th ed. ii. p. 56 et seq., 286 et seq. Under this law contracts to sell real 
estate as well as conveyances may be recorded; and consequently, if recorded, insure 
the purchaser a right against any one who in fraud of the contract thereafter obtains 
a conveyance. In Germany registration laws are now generally in force. In some 
States registration is a necessary element in the transfer of title; in other States it 
has no more importance than in this country. In Prussia title passes by registration, 
even though the buyer knows of a previous contract ; and so in some other States. 
Stobbe, Handbuch des Deutsches Privatrecht, § 95. By the draft civil code, Mr. Mack 
informs me, a contract is not recognized as a document to be recorded. 
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RECOVERY FOR CONSEQUENCES OF AN ACT. 


NE of the surprising facts in the history of our law is the 
unsettled state of its doctrine with respect to recovery for 
consequences. This is a fundamental point, both of civil and of 
criminal liability; volumes have been written about it in the last 
fifty years, yet we are apparently no nearer an accepted doctrine 
than we were three centuries ago. Four or five rules have been 
proposed, discussed, and found inadequate ; all of them, in difficult 
cases, fail even to guide a jury, and no one has prevailed over the 
others. 
_ The fruitlessness of the discussion seems to indicate one of two 
things. Either recovery for consequences depends entirely upon a 
question of fact, must in every case be left to a jury, and can never 
profitably be determined by the law or predicted by a lawyer; or 
else, if there is an underlying principle of law, we have not yet 
sought it in the right way, and must retrace our steps and try 
again from the beginning. The former opinion has been ex- 
pressed,! but it has found few advocates, and its adoption must 
surely be a last resort. It remains to start afresh. I do not pro- 
pose in this article to formulate and attempt to support another 
alleged rule of law upon the subject, but to point out a new 
and what seems the right way of starting in order to reach a 
satisfactory goal. 
The false direction first came, I think, from a misconception of 
the problem. Theattempt made was to connect defendant with the 
result complained of by means of a train of events through which 
it was thought the active force set in motion by the defendant 
could be traced. If, according to one form of statement, the result 
was not a remote consequence, or according to another form, it 
was the natural or probable consequence of what defendant did, 
liability for the result was thought to be established. The connec- 
tion sought was one between the final result and defendant’s origi- 
nal act. In seeking this connection the courts (at least in this 
century) professed to be guided by Lord Bacon’s first maxim, 
“ Causa proxima non remota spectatur.” 


1 For instance, by a majority of the court (Ladd, J., vigorously dissenting) in Gilman 
v. Noyes, 57 N. H. 627, Smith Cas. on Torts, 18. 
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A true reading of this maxim, in connection with the examples 
given by Bacon to support it, indicates quite the contrary course. 
If the maxim means anything, it is this: that in looking for the 
cause of a loss, in order to affix liability for it, one cannot go 
behind the last cause. Only one relation of cause and effect can 
be shown, — that between the final cause and its immediate effect. 
Liability for result and responsibility for final cause are insepa- 


rable: given either, the other must exist ; one wanting, the other. 


cannot exist. To be liable for a loss, the responsibility of defend- 
ant for its final cause must be shown, and that alone. So under- 
stood, the maxim would be recognized as axiomatic if it had not 
been obscured by the mistaken discussion.! 

Assuming the truth of the maxim, two results follow: first, 
that the direct cause of a result complained of must first be found, 
when it wilfappear as a combination of circumstances, of which 
the loss is the resultant; and the defendant’s responsibility for 
this combination of circumstances must then be directly estab- 
lished, in accordance with some principle which it is the whole 
object of our study to determine. 

It may be asked, What do we gain by this restatement of our 
problem, since we still have to seek for a principle which seems 
very much the same as that for which we have always been seek- 
ing? This, at any rate, that if the problem is correctly stated, the 
reasons for its existence and its solution are apparent. But we 
also get nearer to the defendant when we seek to connect him with 
the cause iristead of the result, and it will probably appear that we 
thus eliminate a large part of the difficulty; and we do away at 
once with the consideration of this as a separate class of cases. 
We treat defendant’s responsibility in the same way, wherever the 
question arises; whether he has set in motion a natural force, an 
animal, an agent, or an independent person. Let me now formu- 


late the ideas I have put forward and explain my meaning by 


examples. 


1. If one is legally responsible for an act, he is chargeable with ra 


the direct results of the act, however surprising.” 
The simplest case is that of physical force. If I wrongfully 
bring my hand into contact with another’s person or property, I 


1 It is sufficiently clear that if defendant is liable for the result, he must be respon- 
sible for the final cause. The converse will be made evident, I hope, by what follows. 

2 This principle was perhaps first pointed out in the brilliant if not altogether sound 
opinion of Wardlaw, J., in Harrison v. Berkeley, 1 Strob. L. 525, Smith Cas. Torts, 60. 
II 
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am responsible for whatever results from the wrongful contact. If 
by a mere unlawful touch I cause death or severe bodily harm to 
another (by reason, for example, of his delicate state of health), I 
am liable for the result either civilly! or criminally? If I wrong- 
fully cause A to put ketchup in a cask which has contained tur- 
pentine (though I do not know and have no reason to suspect that 
fact), I am responsible for the harm done to the ketchup by the 
combination.® If I throw into the ocean a box belonging to A, 
which I have every reason to suppose empty, but there is hidden 
in it a purse of gold which is lost, I am liable for the loss.! 

2. We mean by an act, in this use of the word, the whole com- 
bination of circumstances, the resultant of which is the harm com- 


plained of. 


In all cases of personal injury or direct injury to property, the 
act is the physical contact between the person or property injured 
and the outside force. It is immaterial which element of the com- 
bination is the active one. My act is the same, whether I thrust a 
sharp stick into A, or fix the stick, and cause A to run upon it; ® 


whether I pour water over him, or cause him to jump intoa river ;° 


whether I pack him in ice and salt, or cause him to be exposed to 
the freezing air;* whether I throw him upon a pile of bricks, or 
by removing a staging cause a load of bricks to fall upon him# 
My act in these cases is not fastening the stick, inducing the man 
to jump, turning him out of doors, or removing the staging ; it is 
bringing into contact with the man’s body the stick, water, cold 
air, and bricks respectively. If I so negligently manage a vessel 
of which I am master as to run down‘and sink another vessel and 
drown a passenger in it, my act of injury is not the mismanage- 
ment of my vessel, but the fatal contact between the passenger 
and the ocean. My negligence is important only in determining 
whether I am responsible for that contact.9 


1 Tice v. Munn, 94 N. Y. 621; Brown v. C. M. & S. P. Ry., 54 Wis. 342; 1 Sedg. 
Dam. § 112. 

2 State v. O’Brien, 81 Ia. 88, Beale Cas. Crim. L. 433. 

8 Cunnington v. Great Northern Ry., 49 L. T. Rep. 392. 

* Eten v. Luyster, 60 N. Y. 252, Smith Cas. Torts, 55. 

5 See Reg. v. Martin, 8 Q. B. D. 54. 

6 See Reg. v. Pitts, C. & Marsh. 284. 

7 See Hendrickson v. Com., §5 Ky. 281, Beale Cac. Crim. L. 430. 

8 See Reg. v. Hughes, 7 Cox C. C. 301, 26 L. J. M. C. 202. 

® See a confusion on this point in the minds of some of the court in Reg. v. Keyn, 
2 Ex. D. 63, 66, 150, 232; Beale Cas. Crim. L. 897, 915. 
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Bat usually the act of injury is more difficult to determine. If 
the complaint is, for instance, that defendant by personally injuring 
plaintiff caused him to lose the benefit of a contract he expected to 
make, this loss of contract is a resultant of two forces, — willing- 
ness of A to contract with B, and absence of B. The act of injury 
is defendant’s only if he is responsible for this combination of cir- 
cumstances ; his connection or want of connection with one factor 
is immaterial. If the complaint is for loss of a contract for the 
resale of an article at an advanced price, because of defendant’s 
breach of contract to furnish the article, the factors of the com- 
bination which caused the loss seem to be the existence of a con- 
tract for resale at an advanced price, and inability of the present 
plaintiff to perform it; the latter factor being composed of two 
elements, — non-delivery of the goods by defendant, and inability to 
get them elsewhere. If defendant is to pay damages for the loss, 
he must be shown to be legally responsible for this combination. 
If the complaint is of loss of use of a mill because defendant, a 
carrier, delayed transportation of a piece of machinery, the act of 
injury is a combination of intention to run the mill, inability to 
run it without such a piece of machinery, absence of the piece, and 
inability to get another like it. Defendant must be responsible 
for the combination of all these circumstances if he is to be made 
liable for the loss of use.? ° 

3. In examining the responsibility for a given result, we must 
first determine the legal responsibility for the combination which 
directly led to the result. If responsibility for this combination is 
fixed upon a defendant, he is liable for the result which follows, 
however surprising, and however far removed from what was 
in the defendant’s mind at the time the force was set in motion 
by him. 

Defendant rescued one who was imprisoned in a civil suit; he is 
liable for the amount of the creditor's claim, no matter what it was.* 


Defendant caused water to pour into plaintiffs mine; he is respon- 


1 See Grébert-Borgnis v. Nugent, 15 Q. B. Div. 85; Hinde v. Liddell, L. R. 10Q. B. 
265; Elbinger Actien-Gesellschaft v. Armstrong, L. R. 9 Q. B. 473; Horne v. Midland 
Ry., L. R. 7 C. P. §83, 8 C. P. 131; Booth v. Spuyten-Duyvil R. M. Co., 60 N. Y. 487; 
McHose vz. Fulmer, 73 Pa. 363. 

2 See Hadley v. Baxendale, 9 Ex. 341, 23 L. J. Ex. 179; N. Y. & C. Mining Co. z. 
Fraser, 130 U. S. 611. 

8 Often called, in scholastic language, causa Proxima or causa causans. I have called 
it the act of injury. . 

Kent Kelway, Lane, 70. 
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sible for the damage, though he did not know that the place into 
which the water flowed was a mine.! Defendant threw a stone at 
deceased ; the stone unexpectedly hit deceased on the head, and 
by a singular chance killed him. Defendant is guilty of man- 
slaughter.2, A pregnant woman was put off a train at the wrong 
place; she was forced to walk three miles, and the result was a 
miscarriage. The act of injury consisted in placing the woman 
where she must walk, and the railroad company being. responsible 
for that is liable for the direct though unexpected result.2 A rail- 
road train was negligently stopped on a trestle, and the passenger 
allowed to alight under the supposition that the train had stopped 
at his station. He fell through the trestle, and suffered an injury 
which so weakened him that he died of a slight disease contracted 
before his recovery from the injury. The railroad company, being 
legally responsible for the combination of injury and disease, is 
liable for the unusual result.! 

We see, then, how liability for the result follows from responsi- 
bility for its proximate cause. It remains necessary to establish a 
connection between defendant and the act of injury ; but this is 
to be done upon general grounds of liability. Professor Wigmore 
has lately suggested certain principles upon which liability for a tort 
is to be determined. The same principles determine criminal 
responsibility, and I see no reason to assume that they are not also 
sufficient to determine the estimation of damages. Let us then 
see what will result from an application of these principles to our 
problem. 

The defendant’s act, in the first instance, consisted in setting 
some force in motion; and we are to hold him responsible for the 
act of injury on the ground that this force is a factor of the act. 
We are to show, then, in the first place, that the act may properly 
be called defendant’s act because of this force which he set in 
motion ; and that being done, we are to show that the defendant is 
to be held legally responsible for his act. 

4. One at least of the factors of the act of injury must in a fair 
sense be due to the defendant. If the force he set in motion has 
become, so to speak, merged in the general forces which surround 


1 Rylands z. Fletcher, L. R. 3 H. L. 330, Smith Cas. Torts, 316. 
2 See Holly v. State, 1o Humph. 141. 

3 Brownz. M. & S. P. Ry., 54 Wis. 342. 

4 Terre Haute & I. R, R..v. Buck, 96 Ind. 346. 

+ 8 HARVARD LAW REVIEW, 377. 
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us, or in the language of Bishop! has “exhausted itself” like a 
spent cartridge, it can be followed no further. Any later com- 
bination of circumstances to which it may contribute in some 
degree is too remote from the defendant to be chargeable to him.? 

Thus where A gave to B (an innocent party) poison to be ad- 
ministered to C, and B put the poison on a shelf in C’s sick-room, 
where D found it and gave it to C, A is properly chargeable with the- 
administration of it to C. But if B had thrown it on a dust-heap, 
where E a year afterward had found it and innocently administered 
it to C, the force of A’s act would have been spent before E found 
the poison, and A would not have been chargeable with the ad- 
ministration to C.2 A drove B out of-a house on a freezing night, 
and B was frozen; A is responsible only if his force was still 
active at the time of B’s combination with the cold. If B might 
have found shelter elsewhere, A’s act of thrusting B into the cold 
ceased to be an active agency in keeping him in it; if B chose to 
stay outside, A’s cénnection with B’s subsequent exposure is 
remote.t’ A knocked B down and was about to renew the attack ; 
B drew his dagger to defend himself; A, in his haste to kill B, 
stumbled, fell upon the dagger, and was killed. This was not 
homicide by B se defendendo; A alone was chargeable with his 
own death.2 The appellee, having succeeded in an appeal of 
robbery, alleged as an item of damage that he had been shut up in 
prison for a long time, by reason of the failure of the justices to 
deliver the jail at the proper time. But it was held that the long 
imprisonment was chargeable to the justices alone, not to the 
appellor; and the damages were not allowed.® 


1 Non-Contract Law, § 44. 

2 Conceivably, of course, we might resolve every act of injury into its ultimate 
human forces, and charge each person who had set one of these forces in motion with 
his share of the act of injury. This would take us back to Adam in every case. Human 
knowledge is too small to perform such a task with justice, and time too short for the 
determination by this method of a single case. For their own protection, and for the - 
security of the public at large, the courts refuse to go so far; beyond acertain point the 
operation of a force is called remote, and is disregarded. Fleming v. Beck, 48 Pa‘ 309, 
313; Squire v. W. U. Tel. Co., 98 Mass. 232, 237. 

3 See Reg. v. Michael, 2 Moo. C. C. 12c, 9 C. & P. 356, Beale Cas. Crim. L. 378. 
See also to the same effect Carter v. Towne, 103 Mass. 507, with which compare an 
earlier report of the same case, 93 Mass. 567. 

* Hendrickson v. Com., 85 Ky. 281, Beale Cas. Crim. L. 430. 

5 44 E. 3, 44, pl. 55. See also Hilton’s Case, 2 Lew. 214; Reg. v7: West, 2 Cox 
C. C. 500; Reg. vw. Bennett, Bell C. C. 1, 28 L. J. M. C. 27; Reg. v. Ledger, 2 F. & F. 
857. 

6 42 Ass. pl. 19. 
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5. If the defendant contributed to the act of injury, he should be 
proved responsible for it in law in one of the ways suggested by 
Professor Wigmore. (a) His responsibility may be proved by 
showing that he intended either the combination or the result. 
Thus, while A was negotiating trade with natives on the coast of 
Africa, B fired upon a boat-load of the natives, and thus broke 
off the trade. This, it was shown, was B’s purpose; and he was 
held liable! So, in the case of poisoning just stated, the defend- 
ant was held liable for the administration of poison by D, since 
he intended that it should be administered, though by another.? 
(6) Defendant’s responsibility may be proved by showing that he 
acted at his peril. Thus, where a carrier deviates, he becomes abso- 
lutely responsible for the safety of the goods during deviation, and 
is liable for loss even by act of God.’ So where one stores water in 
a reservoir he is responsible for its action, wherever it goes, until 
its force has become exhausted.*| Where a landowner employed a 
competent builder to build him a house, and the builder, unknown to 
the owner, placed one wall of the house within the highway, the 

owner is guilty of obstructing the highway. Defendant’s re- 
sponsibility may be proved by showing that he acted negligently ; 
that is, that he might reasonably be required to guard against the 
combination because it was one in which possible danger lurked. 
This principle has nothing to do with a probable result; defendant 
need not have been able to foresee any particular result in order to 
be held negligent. It is the possibility of the act of injury which 
makes defendant liable. Ifthe force he set in motion was such as to 
make reasonably possible such a combination of circumstances as 
did occur, was illegal, and resulted in harm, he is negligent in this 
sense. 

A master sent aloft a seaman whom he knew to be unfit, through 
illness, to go aloft; the man fell into the sea, and was drowned. The 
master is liable for the death. The master of a tug-boat struck with - 


1*Tarleton v. M’Gawley, Peake, 205. Lord Kenyon said (at p. 208): “ Had this 
been an accidental thing, no action could have been maintained ; but it is proved that 
the defendant had expressed an intention not to permit any to trade until a debt due 
from the natives to himself had been satisfied.” 

2 Reg. v. Michael, supra. 

8 Davis v. Garrett, 6 Bing. 716. 

4 Rylands v. Fletcher, L. R. 3 H. L. 330, Smith Cas. Torts, 316. 

5 Wills, J.,in Reg. v. Tolson, 23 Q. B. D. 168, 173, Beale Cas Crim, L, 286, 288. 

6 U.S. v. Freeman, 4 Mas. 505. This would, it would seem, still be true (in the 
absence of consent on the part of the seaman), though the master had provided such 
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his boat the fender of a bridge on which plaintiff was at work; the 
blow knocked out a brace between two piles, and the piles, coming 
_ together, crushed plaintiff between them. The master was liable, 
though the result of his act could not possibly have been foreseen.’ 

It is negligent to set going any force which according to the 
ordinary course of nature may bring about the act of injury. One 
so adjusts himself to the conditions in which he lives as to escape 
harm from the ordinary forces of nature; and a person who throws 
him out of adjustment with his surroundings is justly held re- 
sponsible.2_ Thus where an insurance company became responsible 
for a fire among electrical machinery, and the fire by melting a 
connecting wire caused a short circuit, which so increased the 
speed of the machines as to injure them, it was held that the com- 
pany must pay for the loss.2 Where a vessel, having negligently 
been allowed to strike a shoal, was drifted by the tide against 
plaintiff's walls, the master was responsible for the collision.* 

It is otherwise where an extraordinary operation of nature brings 
about the injury; there is no negligence in not ‘anticipating it. 
So where a carrier delays the transportation of goods, which are 
thereupon overwhelmed by a flood, the carrier is not responsible —~ 
for the loss caused by the flood. 

It is evident, however, that a voluntary human act cannot be 
treated like an act of nature. When an independent human act, 
subsequent to defendant’s last voluntary act, forms one of the 
factors of the act of injury, the defendant cannot be held respon- 
sible on the ground of negligence unless he might have foreseen thé 
other’s act. But if he might have foreseen it, he ought to be re- 
sponsible for the act of injury, even though the subsequent actor 
was also a voluntary wrong-doer, and was also liable. 


means for rescuing the man, if he fell, that it seemed impossible that he could drown. 
The negligence consisted in allowing the contact of the seaman with the water, not in 
causing his death. See also Reg. v. Archer, 1 F. & F. 351. 

! Hill v. Winsor, 118 Mass. 251, Smith Cas. Torts, 48. Compare Reg. v. Horsey, 
3 F & F. 287; Reg. v. Serné, 16 Cox C. C. 311, Beale Cas. Crim. L. 465. 

2 See aclear statement of the reason of this rule in Beven on Negligence, P- 73: 

8 Lynn Gas & Electric Co. v. Meriden Ins. Co., 158 Mass. 570. 

# Romney Marsh v. Trinity House, L. R. 5 Ex. 204, 7 Ex. 247, Smith Cas. Torts, 1. 

5 Denny wv. N. Y. Cent. R. R., 13 Gray, 431; Smith Cas. Torts, 16. But the rule first 
stated applies if the act of nature were to be anticipated, as a frost in winter. Fox v. B. 
& M. R. R., 148 Mass. 220. 

§ Guille v. Swan, 19 Johns. 381; Lane v. Alantic Works, t11 Mass. 136. This ap 
pears, perhaps, still more clearly when the two wrongful human acts are concurrent, 
though the principle is no doubt the same. ~ Mathews v. Tramway Co., 60 L. T. Rep. 
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It is in connection with this principle that notice becomes im- 
portant. A combination of circumstances which otherwise is most 
unlikely may be made probable by knowledge of the existence 
of unusual factors; and one to whom the existence of such fac- 
tors was known might therefore be bound to guard against an 

injury for which otherwise he could not be held responsible. In 

the law of damages this principle is embodied in the so-called “ rule 

in Hadley v. Baxendale.” ' A striking case, in which notice was 

essential, is Com. v. Wing. Defendant was shooting wild fowl ina 

proper place, when he received notice that a girl in a neighboring 

house was in so peculiar a state of mind that she would be thrown 

into convulsions at the sound of a gun. Notwithstanding the notice 

he continued to shoot, and the girl was thrown into convulsions. 

Defendant was held guilty of a crime. Without notice, the only 

combination which defendant could foresee was that of the sound of 
his gun with a human being, —a harmless and legal combination, 

which he need not guard against. After the notice, he could fore- 

see the combination of the sound of his gun with a diseased mind, 

and he should have guarded against it. 

The remote and the improbable, it must be admitted, are often 
difficult to distinguish ; indeed, what is remote is often also improb- 
able. From this has resulted a confusion of the principles exclud- 
ing the one and the other. The courts have seldom sufficiently 
discriminated between them ; as, indeed, for the purpose of deciding 
an individual case it is not usually necessary to do. But the rules. 
are clearly distinct in origin, in reason, and in application, and 
much confusion in the cases would be avoided by distinguishing 
them in theory, if not in practice. 

It does not fall within my purpose to discuss the time at which 
the mental state of the defendant must exist. A settlement of the 
problem will probably furnish a rule in cases of contributory negli- 
gence. It seems likely that inthe case of torts the defendant’s 


47, Smith Cas. Torts, 91. But see Holmes, J., in Hayes v. Hyde Park, 153 Mass. 514. 
Of course the defendant would be responsible, as explained above, irrespective of 
negligence, if he intended the act of injury to result from the force he set in motion. 

1 9 Ex. 341, 23 L. J. Ex. 179. The court held in that case that the damages recov- 
erable for breach of contract “ should be such as may fairly and reasonably be considered 
either arising naturally, z. ¢., according to the usual course of things, from such breach 
of contract itself, or such as may reasonably be supposed to have been in the ccn- 
templation of both parties at the time they made the contract, as the probable result of 
the breach of it.” 

2 g Pick. 1, Beale Cas. Crim. L. 119. 
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responsibility depends upon his intention or his negligence at the 
last moment when it was possible for him to control the force he 
had set in motion. If, however, a factor of the act of injury is 
defendant's breach of contract, it appears to be held that defendant’s 
ability to foresee the combination must exist at the time the con- 
tract was made! 


FS. H. Beale, Fr. 


1 Gee vu L. & Y. Ry., 6 H. & N. 211; Booth v. Spuyten-Duyvil R. M. Co., 60 
N. Y. 487. 
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ALBERT K. GERALD, 


: THE EDITORS OF THE HARVARD Law Review gladly surrender this 

number to the commemoration of the twenty-fifth anniversary of the 
coming of Dean Langdell to the chair of a professor at the Harvard _ 
Law School. 

There is no need that we should undertake to express the significance 
of that event. It is enough to say that it led to immediate and most 
important changes in the administration of the School, and to the appli- 

cation here of new principles and methods which have stood the test of 
time and have been widely adopted elsewhere ; and that it has brought to 
~ the School not only a great raising of its standards, but also an unex- 
| ampled prosperity. 

All honor to him whose influence has been so great in bringing about 

these happy results. 
On June 28th next, the day before Commencement, the Harvard Law 
School Association will celebrate this interesting event by an address in 
Sanders Theatre by Sir Frederick Pollock, LL.D., of London, and by a 
dinner for the members of the Association at Massachusetts Hall. It is 
hoped and believed that the occasion will draw to Cambridge a great 
gathering of the friends and graduates of the School. 

This will not be Sir Frederick Pollock’s first visit to our country, but 
it will, we believe, be the first occasion when he has spoken here in pub- 
lic. Of his early triumphs at Cambridge, where he was first Chancellor’s 
medallist, in 1867, and of his place as a scholar, there is not room now to 
speak. Of his services to the legal profession as the founder and editor 
of the English Law Quarterly Review, as Professor of Law at Oxford 
t and in the Inns of Court, as the Tagore Lecturer in Calcutta, as the 
author of valued contributions to the science of Jurisprudence, and es- 

' pecially to the law of Contracts, Torts, Property, Partnership and Sales, 
we need not speak. Of his last, but not least important work, in co- 
operation with Professor Maitland of the English Cambridge, namely, a 
“History of the English Law,” in two volumes, a learned and most 

valuable book, only just published, it may be that our readers are not so 
generally aware. 

And let us not fail to recall Sir Frederick’s accomplishments as a poet, 
and his delightful “ Leading Cases Done into English, by an Apprentice 
of Lincoln’s Inn,” a work dear to the hearts of law students. 

Sir Frederick Pollock’s presence will give distinction to our celebration. 
He will be heartily welcomed. 
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